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SOME RECENT DEVELOPMENTS IN 
RENEGOTIATION OF WAR CONTRACTS * 


By J. Harry LaBRuMt 


Reprinted from University of Pennsylvania Law Review, Volume 91, No. 8, May, 1943 


I RENEGOTIATION—A LEGAL NOVELTY 


“Renegotiation” is definitely a new word in the language of the law. It 
did not appear in legal literature prior to last year. In vain will one search for 
it in standard dictionaries and texts; like Bouvier’s Law Dictionary, Words and 
Phrases,? Williston on Contracts,* or The Restatement of Contracts.* Nor was 
there any reference to it in texts on Government contracts, prior to 1942.° 
Corpus Juris, Corpus Juris Secundum, and American Jurisprudence similarly fail 
to include the term. Even general dictionaries are none too specific. “Renego- 
tiation” does not appear at all in Winston's Dictionary,* nor in the Encyclopedia 
Brittanica.* Webster's Dictionary® merely lists the term. 


Renegotiation is truly a novelty in American law.’ It presents in some 
ways a completely new set of problems. Industrialists, writers, editors, trade 
associations and others have come out strongly for or against this legal innova- 
tion. Some wholeheartedly support the principle of renegotiation of wartime 
Government contracts, stating: it furnishes the method by which prices on 
contracts awarded under extraordinary war conditions can be adjusted to a fair 
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and reasonable basis; tends to keep costs at a minimum; is superior and prefer. 
able to a broad profit limitation, which affords no incentive to reduce costs; 
permits rewards for performance; results in final settlements under war con- 
tracts during war period; and finally that it is saving business much future 
castigation and abuse." 

Others condemn it as far-reaching, dangerous and unnecessary;’* a drag 
on efficient production;"* the greatest possible deterrent to increased war pro- 
duction;"* that satisfactory administration is impossible; that it will cause 
war costs to soar and production to slow down;** that it penalizes the most 
efficient and lowest cost producer, leaving the inefficient and high cost producer 
undisturbed; is destructive of business morale;"* that it is proving a serious det- 
riment to the continuation and expansion of war production;’* and that the 
whole war contract situation has been thrown into utmost confusion.”* 

Some of these criticisms were summarized in an address by Colonel Albert 
J. Browning, Director of the Purchases Division, Army Service Forces, War 
Department, as follows: The statute, it is said, allows the Government to revise 
its bargains at the expense of the contractor; provides no standards for fixing 
excessive profits, leaves contractors uncertain about their profits and financial 
position; and penalizes efficient producers.” 

Another summary of criticisms and answers has been made by Dr. T. H. 
Sanders, of WPB.” 


II History OF ProFitr LIMITATION 


During World War I there were no laws of general — to con- 


trol profits on war contracts directly. Indirect brakes on profiteering, such as 
excess profits taxes, limited price control, priorities, and profit limitations based 
on percentage of cost, were attempted.” Both the Army and Navy tried to 
limit profits by adopting the policy of allowing no more than 10 per cent on 
the actual cost. The limitations imposed were not fixed by law and no attempt 
to recover excess profits was made. Price fixing by the War Industries Board 
did little to eliminate excess profits.* After investigation brought about by Con- 
gress,* excess profit tax legislation was enacted upon which the Government 
relied to control war profits. 
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After World War I there was widespread criticism of the high level of 
industrial profits realized during the War. As early as 1919 the American 
Legion assumed the lead to “take the profits out of war.”®* However, it was 
not until 1930 that Congress recognized this growing demand by the establish- 
ment of the War Policy Commission,” and Congressional investigations began 
in 1935.” 

The first legislative attempt at profit limitation was the Vinson-Trammel 
Act of March 27, 1934.” This limited profits on contracts for naval construc- 
tion and naval aircraft to 10 per cent of the contract price. Next followed the 
Merchant Marine Act of 1936, which similarly put a 10 per cent limitation on 
profits covering contracts for merchant ships built for the Maritime Commis- 
sion.” The Vinson-Trammel Act was amended April 3, 1939," by extending 
its provisions to Army aircraft, on which a profit allowance of 12 per cent was 
granted. Permissible profits on Naval aircraft construction were also increased 
to 12 per cent. By the Act to Expedite National Defense, approved June 28, 
1940, allowable profits on Naval vessels and Army and Navy aircraft were 
cut to 8 per cent of the contract price, or 8.7 per cent of the costs incurred in 
completing the contract. 

Then came a change in Congressional attitude. From a conviction in the 
efficacy of contract profit limitation, Congress swung to a belief in excess profit 
taxation as a means of controlling war profits. The result was the suspension 
of the provisions of the Vinson-Trammel Act and the Merchant Marine Act 
of 1936 by the Second Revenue Act of 1940.* 

With the suspension of profit limitation the Revenue Acts became the 
chief damper on war profits. These Revenue Acts, successively increasing the 
excess profit rates,** were intended to supersede the laws limiting profits to a 
particular percentage.™ 

Congress began to realize however that taxation was not the answer to 
the problem of taking the “profit out of war.” The legislators began to cast 
about for some method which would answer the burning question and still not 
be subject to the criticisms levelled at profit limitation and taxation. 


While this trend toward compulsory renegotiation of war contracts was 
developing, the Supreme Court of the United States handed down its decision 
in the Bethlehem Steel Corp. case.** Mr. Justice Black's statement that “If the 
executive is in need of additional laws by which to protect the nation against 
war profiteering the Constitution has given to Congress, not this Court, the 


26. Lyon, Abramson and Associates, op. cit. supra note 22, at 2004, note a. 
27. See “Report of War Policies Commission,” H.R. Doc. No. 163, Cong. 1st Sess. se). 
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power to make them,” gave impetus to the renegotiation movement. Congress 
discussed various methods and the legal effect of renegotiation legislation in the 
light of Mr. Justice Black's statement in the Bethlehem Steel Corp. case." 

Then came the Jack and Heintz case** before the House Naval Affairs 
Committee. That expose together with the Bethlehem Steel Corp. case undoubt- 
edly was responsible for Congressional adoption of an amendment to the Sixth 
Supplemental National Defense Appropriation Act of April 28, 1942, author- 
izing renegotiation of certain Government contracts. 

Before discussing renegotiation in the United States it may be of interest 
to examine briefly the experience of foreign nations. Government contracts 
providing for price adjustment are extensively used in England. Cost-plus con- 
tracts, however, are definitely frowned upon. Such contracts “have no other 
merit than simplicity,” according to the Select Committee on National Expendi- 
tures.“° In Germany contract renegotiation is in vogue. Profit limitation is there 
used as a weapon to encourage efficiency of production. Contract prices are 
based in general on the costs of a representative producer. Manufacturers are 
grouped according to their costs of production. The prices of the lowest cost 
producers determine the uniform price for the particular war material. This 
price is enforced even with respect to contracts already made. The lowest cost 
groups are relieved of the excess profits tax; priorities with respect to labor and 
materials are also granted them. Producers in other price groups are subject to 
the excess profits tax, and suffer other disadvantages as well.** 


III LeGisLATIvE HisToRY OF THE RENEGOTIATION Act” 


The First War Powers Act, approved December 18, 1941, authorized 
the President to allow any Department to negotiate and renegotiate existing or 
future contracts whenever this would facilitate the prosecution of the war. By 
Executive Order No. 9001,** issued December 27, 1941, the President author- 
ized the Army, Navy and Maritime Commission to negotiate contracts. 

The Second War Powers Act of March 27, 1942, granted large powers of 
audit of war contracts. Pursuant to that Act, the President issued Executive 
Order No. 9127* on April 10, 1942. This authorized the War Production 
Board, War Department, Navy Department, and the Maritime Commission to 
inspect and audit the books of Government contractors “to prevent the accumu- 
lation of unreasonable profits.” 

The War Department, Navy Department and Maritime Commission, on 
April 25, 1942, established Cost Analysis Sections and Price Adjustment 
Boards.*7 The Cost Analysis Sections were set up as fact-finding bodies. The 
Price Adjustment Boards were designed to assist the Departments and Commis- 
sion in securing voluntary adjustments or refunds whenever profits were deemed 
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excessive.“* The procedure was entirely voluntary. No power existed to com- 
pel a reduction in profits. 

The beginnings of the Price Renegotiation Law are to be found in the 
Smith-Vinson bill. This again represented a swing of the pendulum away 
from the notion of recapture of excess profits by taxation, back to the theory 
of limiting contract profits by a percentage method. The Bill as introduced | 
limited the profit on war contracts to six per cent. 

The administration opposed the Bill." The War Department and the 
War Production Board thought that the excess profits tax was the only means 
needed for wartime profit limitation. The rigid profit limitation was opposed 
by the Navy, the Treasury and the National Association of Manufacturers. 

The House passed the Bill in the form of an amendment to the Sixth 
Supplemental National Defense Appropriation Act, 1942.5" The Senate Com- 
mittee on Appropriations™ provided for the renegotiation of the contract price 
and included in the Bill a sliding scale of allowable profits ranging from 10 per 
cent for the first hundred thousand dollars of the contract price down to as low 
as two per cent on so much of the contract price as exceeded fifty million 
dollars. 

The Senate, however, rejected its Committee’s sliding scale provision. It 
adopted the balance of its Committee’s recommendation and the present rene- 
gotiation act, after concurrence by the House of Representatives, came into 
existence. Procedural and limitation amendments to the Renegotiation Act 
were approved October 21, 1942. 


IV PROVISIONS OF THE RENEGOTIATION ACT 


Some of the more important provisions of the Renegotiation Act as 
amended may be summarized as follows: 

Sub-Section A defines Department,™* Secretary, Renegotiate, Excessive 
Profits and Subcontract. 

Sub-Section B requires the Secretaries of the three departments and the 
Commission to insert a clause in all contracts over $100,000 providing for 
renegotiation and for the retention or payment of excess profits; a clause 
requiring the contractor to insert renegotiation provisions in all his subcontracts 
over $100,000; and a clause providing for retention by the contractor of exces- 
sive profits from his subcontractor. The Secretary may limit or exempt certain 
types of contracts from renegotiation. 

Sub-Section C directs the Secretary to require renegotiation whenever in 
his opinion excessive profits have been realized or are likely to be realized; 
provides the means whereby the Secretary may eliminate excessive profits; 
makes provisions for suit in the Federal Courts; relieves the surety of liability; 
indicates certain exclusions and deductions as allowed under the Internal Reve- 
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nue Code; makes provision for tax credit; gives conclusiveness to final agree- 
ments in the absence of fraud; and provides for a limitation of time within 
which renegotiation can be instituted. 

Sub-Section D directs that unreasonable salaries, bonuses and other com- 
pensation be excluded in determining profits; and confers the powers of Title 
XIII of the Second War Powers Act upon the Secretaries, regarding inspection 
and audit of contractors’ books. 

Sub-Section E authorizes the Secretaries to demand statements of cost; and 
provides for penalties. 

Sub-Section F authorizes delegation by the Secretary to others in his depart- 
ment, or to other departments with provision for further delegation. 

Sub-Section G contains the usual severability clause. 

Sub-Section H continues the law in force during the present war and for 
three years thereafter. 

Sub-Section I provides certain absolute exemptions, as well as certain dis- 
cretionary exemptions. 


V ADMINISTRATION OF RENEGOTIATION ACT 


The Departments have not been uniform in the machinery which they set 
up for the administration of the Act. The Price Adjustment Boards, set up in 
the War Department, Navy Department and Maritime Commission several 
days prior to the enactment of the Renegotiation Statute were delegated, by 
directive, the authority to administer war contract renegotiation.” 

The machinery set up by the War Department consists of (a) the War 
Department Price Adjustment Board and (b) some forty-five Price Adjust- 
ment Sections, each designated by the various services of the Army to conduct 
renegotiation covering contracts let by their respective services. The War 
Department Price Adjustment Board itself is not in the main a renegotiating 
unit. It is rather concerned with policy and distribution of contractors to be 
renegotiated among the various services. 

The Navy Department Price Adjustment Board, on the contrary, actually 
conducts renegotiation conferences. Regional Boards have been set up by the 
Navy in Chicago, San Francisco, and New York. The Maritime Commission 
Price Adjustment Board consists of four members. Two of them actively 
participate in the renegotiation of contracts. 

The Treasury Department Price Adjustment Board is still in the organiza- 
tion stage and has not yet set up a complete administrative organization.” 

In addition to the four departments mentioned in the Act, a Price Adjust- 
ment Board has been set up by the War Shipping Administration. This is not 
provided for by statute, but contemplates voluntary adjustments. 

Although the Departments and Commission are independent units, there 
has been a studied attempt to obtain uniformity by co-ordination of activities. 
uniformity has been sought by interlocking members, and by joint statements, 
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regulations, directives and interpretations issued by all or several of the named 
agencies. 
VI LeGAL AsPECTS OF RENEGOTIATION 


It is inevitable that the newness of the concept of renegotiation should 
result in many and complex legal problems. 


A. Subcontracts 


Prime contractors as well as their subcontractors all the way down the line 
through successive tiers of subcontractors are subject to renegotiation. The Act 
as amended™ defines a subcontract as: “Any purchase order or agreement to 
perform all or any part of the work, or to make or furnish any article, required 
for the performance of another contract or subcontract. The term ‘article’ 
includes any material, part, assembly, machinery, equipment, or other personal 
property.” It therefore becomes quite a problem in the cases of some sub- 
contractors several tiers away from the prime contractor to determine whether a 
specific contract is or is not subject to renegotiation. Furthermore, contracts 
with other agencies of the Government are not renegotiable. 


The renegotiating agencies have interpreted the Renegotiation Statute™ to 
mean that subcontracts which are performed for a prime contractor covered by 
one of the fixed exemptions,” because a governmental bureau, are also exempt; 
and under the statute subcontracts are exempt for the sale of machinery to a 
mine whose business in turn is exempt from renegotiation. On the other hand, 
there are optional exemptions® that may be extended to a prime contractor at 
the discretion of the Secretary. In this case, according to this Departmental 
interpretation, subcontracts on this prime contract would not be exempt from 
renegotiation. Thus, a subcontract to be performed in this country under a 
prime contract to be performed outside of the United States, where the Secre- 
tary has exempted the prime contract from renegotiation, would nevertheless be 
subject to the Act. 


A distinction is also made between subcontracts for real and personal 
property. Subcontracts for items which become part of the real estate of a prime 
contractor are not subject to renegotiation, in the light of the above- "quoted stat- 
utory definition of a subcontract: . or other personal property.” On the 
other hand, a prime contract for the construction of real estate is renegotiable. 


It will be seen that the scope of the present Renegotiation Law is far 
greater than that of the Vinson-Trammel Act already cited.® In the latter, the 
word “Subcontract” was not defined; and the judicial interpretation given it in 
the Aluminum Company case® excluded materialmen and suppliers of standard 
commercial items. 
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B. Are Post-War Contracts Subject to Renegotiation? 


The Act provides that it shall remain in effect for three years after the 
War.” However, after the war the urgency of speedy procurement will no 
longer be present. The emphasis will then probably be on the sale of excess 
war goods by the Government. It has been held that the Government need not 
sell war goods at a sacrifice but can hold the goods for a better price and wait 
until a better time. There would therefore seem to be no reason in principle 
for renegotiating post-war contracts in order to protect the Government's busi- 
ness. 


C. Is Renegotiation Unilateral or Bilateral? 


“Renegotiation” according to its dictionary meaning implies a second 
negotiation: a second agreement. However, the Act defines renegotiation as: 
“The refixing by the Secretary . . . of the contract price.””° This statutory lan- 
guage infers a unilateral determination. The Congressional debate on this 
section indicates the uncertainty of the legislators on the point.” Senator 
Vandenburg asked whether the determination of excessive profits must be by 
agreement, or by the Secretary alone. Senator McKellar at first answered by 
saying that the Secretary would have a “tremendous leverage’; later, that an 
agreement would be necessary. Senator Overton said there must be a meeting 
of the minds. Upon being referred to the statutory definition of renegotiation, 
Senator McKellar said, ‘In the end the Government has the right to fix the 
amount of profit.” Disagreement existed among the Joint Committee members. 
The concluding word on the subject was by Senator McKellar, that the question 
of excessive profits would be left entirely to the consciences of the various 
Secretaries. 


One writer” has suggested that significance be given to the word 
“include,” in the statutory definition of renegotiation in the phrase “include 
the refixing by the Secretary [of the Department], of the contract price.” The 
phrase means that while the Secretary has the ultimate power to fix the price, 
this must be preceded by an honest effort to renegotiate by agreement. To 
take the view that renegotiation must be by agreement falls short of the desired 
result. The avowed purpose of the Renegotiation Act is to recapture excessive 
profits. If the recapture process must be by agreement of the contractor, it is 
easy to foresee the possibility that there will be less than unanimous consent 
to give up questioned profits. It is obvious that something more than a volun- 
tary agreement to refund profits must be relied upon in some cases to accom- 
plish the desired result. 


D. How Conclusive is the Secretary's Determination? 


The Secretary may fix the amount of excessive profits. The remedy 
afforded the contractor who is aggrieved by the action of the Secretary is 
probably by resort to the courts if such action is followed up by a withholding 


67. oo note 60, at § h. 
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of sums due. The courts will no doubt adopt the substantial evidence rule and 
accept the findings of the Secretary concerning costs, reasonable profits and 
other factual questions as conclusive, if supported by substantial evidence.” 

It is, of course, quite possible that a contractor may claim that the action 
of the Secretary or of his delegated representatives, the Price Adjustment 
Boards, is confiscatory. Such claim would also probably be reviewed by the 
courts. It should be possible for the Secretary and his representatives, aided 
by their wide powers of inspection and audit, to present substantial evidence 
in support of the determination of excessive profits.” 


E. Has Congress Unlawfully Delegated Its Legislative Power? 


The Renegotiation Act® authorizes and directs the Secretary of a Depart- 
ment to determine when profits are excessive. There is no doubt that Congress 
itself can lawfully determine what constitutes excessive profits. But can Con- 
gress confer the power to determine that fact upon an administrative official ?”* 
Fundamentally the power conferred upon the legislature to make laws cannot 
be delegated to any other authority.” 

In two recent cases this principle was invoked to decide that the delegation 
of power in the two statutes there considered was unlawful and could therefore 
not be sustained.”* On the other hand, it is well settled that Congress may set 
up an “intelligible principle” and give to other officials the right “to fill in 
the details.” Congress may thus set up a standard, and permit administrative 
agencies to determine whether particular instances fall within or without the 
standard.” 

Writing on this subject, two authors, citing the same cases, have come 
to opposite conclusions. One® states that this delegation of authority by 
Congress is unconstitutional; the other,” reaches the conclusion that Congress 
has laid down an “intelligible principle” of eliminating excessive profits; that 
Congress has not delegated legislative power to the Secretary, but only the 
authority and discretion to “fill in the details” by establishing rules and proce- 
dures for carrying out the expressed will of Congress. 

It is necessary to adopt a practical approach to the problem involved. 
Thousands of war contracts must be reviewed to determine whether excessive 
profits have been earned. For Congress to review these contracts would be 
practically impossible. Delegation here is obviously necessary in some measure. 
The “necessity of the case” doctrine has been applied in an analogous case.” 

The Secretary may delegate® his authority and discretion in whole or in 
part to other individuals or agencies within his Department or any other of 
the Departments having renegotiation powers, with the consent of the Secretary 

. Note, Rosegetiaties é of Government War Contracts (1943) 11 Geo. Wash. L. Rev. 227, 234-5. 

75. — note 60; at #¢ (1). 

. See articles collect ed in 4 Selected Essays on Constitutional Law (Assoc. of Amer. L. Schools) 
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on Administrative L w (2d ed. 1935) for cases on this subject. 

77. I Cooley, Constitutional emmamiore Sag ed. 1927) 224. 
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. United States v. Grimaud, 220 U. S. 506 (1911). 
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thereof; and may authorize them to make further delegation of such authority 
and discretion.** While unreasonable delegation might be held to be uncon- 
stitutional, in fact the delegation has been reasonable and undoubtedly would 
be upheld. 


F. Is the Retroactive Provision of the Law Valid? 


On this point too there exists a clear division of opinion as to the validity 
of the section in question. One author® has concluded that the Act is uncon- 
stitutional in this respect; another** reasons that the constitutional power of 
Congress over war contract profits-limitation is secure and permits the retro- 
active provisions of the renegotiation law. A third®’ recognizes the possibility 
of cogent argument both ways, but concludes that expediency, perhaps necessity, 
will dictate that the courts sustain the particular provision. 


The relevant section of the Act** provides that renegotiation shall apply to 
all contracts except those for which final payment was made prior to April 28, 
1942, the date of enactment of the statute. This authorizes renegotiation of 
contracts entered into prior to April 28, 1942, payment for which was not 
made until after that date. May Congress thus tamper with contracts already 
in existence at the time of enactment of the statute? 


Any discussion of the right to impair contracts brings to mind the consti- 
tutional prohibition against passing laws impairing the obligation of contracts. 
This inhibition exists only against legislation by the States.** A federal statute, 
however, is valid even though it incidentally results in the impairment of 
contractural rights between private parties.” If the law were otherwise, it is 
obvious that it would be impossible for the United States to exercise its 
sovereign rights. 


But the problem arising under the renegotiation law is that of a statute 
impairing a contract, not between two private parties, but one to which the 
Government is a party. It is well established that a contract with the Govern- 
ment confers a property right on the contractor. This right is protected by 
the due process clause of the Fifth Amendment. But property rights, it has 
been seen, are not immune where Congress legislates under one of the powers 
expressly delegated to it by the Constitution.” 


Article I, Section 8, of the Federal Constitution authorizes Congress to 
make all laws “necessary and proper” to carry out Federal powers. One writer” 
entertains no doubt that the renegotiation law comes properly within this 
section of the Federal Constitution. 


There is, however, another concept which holds that when the sovereign 
itself is a party to a contract it loses its sovereign attributes and becomes bound 
by the same rules of law that govern private contractors. That concept was 


Supra note 73, at 237. 
a —e of Contracts and Recovery of Excessive Profits (1942) 7 Qualified 
mtractor 18. 

Graske, Renegotiation of War Contracts (1943) 11. 

. Supra note 72, at 38. 

3 et note 60, at § c (6) (i). 
U.S. Const. Art. I, § 10. 

. Collier, Gold Contracts and Legislative Power (1934) 2 Geo. Wash. L. Rev. 303 et om, 
Legal Tender Cases, Wall. {N. Ss.) 20 L. ed. 287 (1870); Rottschaeffer, Handbook of 

American Constitutional Law (1939) 558-559. 

. Supra note 69, at 156. 


ES 


S$ S8SRaR 





War CONTRACTS 107 


stated many years ago by Alexander Hamilton® in the following words: 

. when a government enters into a contract with an individual, it deposes, 
as to the matter of the contract, its constitutional authority, and exchanges 
the character of legislator for that of a moral agent, with the same rights and 
obligations as an individual. Its promise may be justly considered as excepted 
out of its power to legislate. . . . It is in theory impossible to reconcile the idea 
of a promise which obliges, with a power to make a law which can vary the 
effect of it.” A long line of cases has adhered to this doctrine.” 

There is, however, dictum in a recent case which might afford support 
to an opposing doctrine that the United States may impair the obligations of 
even its own contracts. In that case the Court said of war risk insurance: “As 
Congress had the power to authorize the Bureau of War Risk Insurance to 
issue them, the due process clause prohibits the United States from annulling 
them, unless, indeed, the action taken falls within the federal police power or 
some other paramount power.” 

In this connection, the words of Mr. Justice Black in the Bethlehem Steel 
Corp. case ** again becomes relevant: namely, that the Constitution has given 
Congress the power to enact laws against war profiteering. 


G. Does the Renegotiation Law Render a Government Contract So Indefinite 
as to be Unenforceable? 


A contract is unenforceable where its terms are not reasonably certain.” 
Renegotiation in a sense makes the contract uncertain. The stated price can 
be revised downward by subsequent renegotiation proceedings. 

The standard set up by the statute is a determination by the Secretary of 
the Department involved that excessive profits have been or are likely to be 
realized. 

One writer points out that the term “reasonable” can acquire a fixed 
legal definite meaning. In U.S. v. Swift, the Court said: “Under ordinary 
conditions, a valid agreement can be made for purchase and sale without the 
fixing of a specific price. In such a case a reasonable price is presumed to have 
been intended.” 

The renegotiation statute renders the contract indefinite only in the event 
that there are excessive profits. Past experience, weighed in the light of con- 
sidering as many pertinent factors as possible, can be relied upon to indicate 
when a profit is excessive. It will be noted that there is no requirement that 
the actual amount of the profit be fixed by the Secretary. The only requirement 
is that the contract does not result in excessive profits for the contractor. Only 
upon the appearance of excessive profits does any uncertainty exist as to the 
contract price. It has been suggested’ that the net effect of the Renegotiation 
Act is to insert a condition subsequent into each contract: that the contractual 


93. 3 Hamilton's Werte 5 ey het in sin tye Fund Cases, 99 U.S. 700, 731 (1878). 
. Amo a go Railw: y. U8. 104 U.S. 680 (1881); Choate v. Trapp, 224 U.S. 


94 
95 Am (1934). 
96. U.S, 
97. Restatemen Coptgacts (1932) § 32. 
98. as note t 39. 

U.S. 124 (1936), 
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rights of the parties are fixed, subject, however, to the possibility of change 
by the happening of a condition subsequent, /. e., that excessive profits appear. 
It has been held that an economic fact or condition may be established as a 
condition subsequent.’ 


H. What Constitutes “Excessive Profits” ? 


The Renegotiation Act’ defines excessive profits as “Any amount of a 
contract or subcontract price which is found as a result of renegotiation to 
represent excessive profits.” This has been criticized as “double talk.” It 
seeks to define by using the term defined in the definition itself. 

It has been said that the renegotiation idea of excessive profits is more 
accurately described as unexpected profits. Various attempts have been made 
to define excessive profits. These definitions, however, are more in the nature 
of statements of policy. 

Thus the Chairman of the War Department Price Adjustment Board’ 
gives the following two concepts of excessive profit: “That profit which 
neither the company nor the Government could justify and defend in the Court 
of public opinion as fair and right and proper for arming our Country for 
war’; and also, “That amount of profit which two or three experienced men 
of character, background and public confidence (and without any personal 
interest in that situation) would agree in the light of the facts of the company 
and the industry — is excessive and unjustifiable.” 

The War Department Price Adjustment Board has defined excessive 


profits in its official instructions,’ as “those inordinate, unjustified or perhaps 
unanticipated profits which reasonable men would agree the contractor should 
not retain.” 


I. What is the Relationship of the Procurement Officer to the Price Adjustment 
Board? 


Prior to the Renegotiation Act the concept of renegotiation was one of 
voluntary adjustment arrived at after cost and production experience. There 
was, it is true, no power given to the contracting officer to compel renegotiation. 
Nevertheless, it has always been considered the duty of the contracting officer 
to be prepared to defend the particular contract as one calling for a fair and 
reasonable price.” In order to encourage contractors to make voluntary adjust- 
ments on all contracts, contracting officers have been given the power to accept 
such reductions at any time, even when the case is pending before a Price 
Adjustment Section.?” 

A comprehensive examination was recently made by the Truman Com- 
mittee’ covering renegotiation, its history, functions and administrative 
problems. 


. Pina v. Continental Cogualty Co., 51 R. I. 466, 155 Atl. 659 (1931). 

. Supra note 60, at §a 

. Research Inst. of 12 e Business and Defense Coordinator, { H-624. 

. Supra note 73, at 231. 

. Maurice H. nan in Press Conterence, October 28, 1942. 

’ War Department Price A lustmen Board Instructions PAB-5, quoted in Prentice-Hall, 
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A procurement ee No. 12, quoted in Prentice-Hall, Government Contracts, { 25,305. 
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VII PENDING LEGISLATION ON RENEGOTIATION 


A. The Truman Committee Bill (H.R. 2324) 


The Truman Committee’s Subcommittee on Renegotiation of Contracts'® 
heard testimony by Under-Secretary of War Robert Patterson; Maurice H. 
Karker, Chairman of the War Department Price Adjustment Board; Charles O. 
Pengra, Counsel to the War Department Price Adjustment Board; Under-Secre- 
tary of the Navy James Forrestal; Kenneth H. Rockey, Chairman of the Price 
Adjustment Board of the Navy, and John Kenney, Counsel and a Member of 
the Navy Price Adjustment Board; Lt. Commander Arthur G. Rydstrom, Oper- 
ating Head of the Maritime Commission Price Adjustment Board, and others.’™ 

Judge Patterson urged an amendment to the Act which would exempt 
from renegotiation ‘‘standard commercial fabricated or semi-fabricated articles 
ordinarily sold for civilian use.”* He estimated that under the present law 
over three million prime and subcontracts were held by more than eighty 
thousand companies. Of these, less than 9000 have been assigned for renego- 
tiation, and renegotiation has been started with less than 4000 of the companies 
so assigned. He felt that the elimination of standard commercial items would 
do much to relieve the administrative burden now placed upon the renegotiating 
agencies. 


In the Aluminum Company case’ 


where it was necessary to define the 


term “subcontract’” under the Vinson Act,’* the Board of Tax Appeals (now 
Tax Court) held that vendors of ordinary commercial articles were not 


“subcontractors.” 

In his testimony’® Judge Patterson also urged an increase in the overall 
exemption of contractors subject to renegotiation from $100,000 to $500,000. 
This, he stated, would materially decrease the administrative problem con- 
fronting the Price Adjustment Boards of the various Army services. 

Under-Secretary Forrestal testified’® that up to that date (January 20, 
1943), all of the major renegotiations of the Navy Department had ended 
in voluntary agreements. This is illuminating on the legal question of whether 
renegotiation requires a bilateral agreement, or whether the Secretary can, by 
unilateral action, fix the amount of excessive profits. Thus far, the Navy 
Department has not had to cope with this problem. 

Mr. Forrestal gave four principles in renegotiation to which the Navy 
was committed: 

1. That profits be held to reasonable levels. 

2. Renegotiation should not be a punitive weapon. 

3. Renegotiation should encourage efficiency in production, and should not 
tend to a cost-plus basis. 


. The Subcommittee consists of Senator Carl A. Hatch (D., N. Mex.), Chairman; and Sen- 
ators James M. Mead (D., N. Y.), Mon C. Wallgren (D., Wash.), Ralph O. Brewster (R., Me.), 
and Joseph H. Ball (R., Minn.). 

. Press Release of Truman Committee, January 22, 1943. 

. The War Department has a advocated the exclusion of such articles. See testi- 

of same witness before Committee on Finance; reported in “Renegotiation of Con- 
: Hearings before a Sub-Committee of the Committee on Finance.” September 29 
and 30, 1942, page 22. 
. Aluminum So. v. Commissioner of Internal Revenue, 47 B.T.A. 543 (1942). 
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4. Renegotiation should be a bilateral process, with ample opportunity 
to the contractor to present his case. Neither taxation nor a flat percentage of 
profits, he stated, could accomplish the desired objectives. 

Commander Rydstrom, in his testimony, pointed out that the situation 
with respect to the Maritime Commission was different from that of other 
renegotiating agencies. The great dollar percentage of the Commission's con- 
tracts, he said, are for construction of ships. These contracts contain automatic 
profit limitations either required by statute or considered advisable in negotiat- 
ing the contracts. By experience gained in ship building prior to the war, the 
Commission is able accurately to gauge profit margins. Consequently renego- 
tiation, insofar as affects the Maritime Commission, is confined chiefly to 
machinery and equipment. 

In its report ** the Truman Committee considered the past, present and 
future of renegotiation. It summarized the necessity and desirability of the 
renegotiation law as follows:"* 

1. The wartime need for rapid procurement of new materials; or materials 
in unprecedently large volume. 

2. Inability of taxes to do the job. 

3. While contractors can protect themselves against unduly low prices 
by escalator clauses and contingency provisions, the Government must rely only 
on renegotiation to remedy unduly high contract prices. 

4. Cost-plus contracts are worse than worthless. 

The following recommendations were made by the Committee: 

1. Unification of the four Price Adjustment Boards."” 


2. Adoption of uniform price adjustment policies, based upon rewarding 
quality and economy of production.’”° 

3. Increasing the overall exemption from $100,000 to $500,000; and 
requiring contractors to file copies of their income tax returns. 

4. Use of a presumption that production completed before the bombing 
of Pearl Harbor" was done pursuant to contracts fully paid for by April 28, 
1942. In this way, renegotiation would apply to production after Pearl 
Harbor.” 

5. Consolidate the allowance of costs for purposes of renegotiation and 
tax determination in one operation. 

6. Avoid forcing refunds out of contractors in a manner which would 
result in hindering their war production. 

7. Gradually overcome the need for renegotiation by utilizing presently 
acquired cost experience in later contracts. “An important objective of renego- 


117. “Additional Report of the Special Committee Investigating the National Defense Program” 
— Report No. 10, Part 5. 
118. 7 a 


e 2. 
cortain amount of unification already exists. Each Board has one or more members 
in common. The Chief of Contract Review Branch, WPB, sits on each of the Price Adjust- 
Boards. No audit may be made by any of the other Cost Analysis Sections without 
ing the Cost Analysis Section of the WPB. 
120. nesenent by Et ee Departments and the Maritime Commission was issued on 
. Supra no’ L 


121. r 7, : 

122. At present, all contracts are subject to ap ge except those for which final payment 
was made prior to April 28, 1942, the date of enactment of the Renegotiation Act. nego- 
tiation Act (supra note 60), §c (6) (i). 
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tiation should be the writing of its own death warrant.””!** This could be accom- 
plished by exempting contracts from renegotiation where they contain provi- 
sions which otherwise protect the Government. Such contract provisions are: 

(a), Forward pricing policy clauses. Thus in a contract covering a year's 
production, the price could be fixed for the first four months of production; 
with an agreement to adjust prices for each period of four months based on 
the cost experience of the preceding period. 

(b) Exempting standard commercial articles on which costs have been 
accurately established in the past. 

(c) Use of “target price” contracts. 

(d) Purchase order business — that is, contracts to be performed within 
thirty days. 

8. Educate contractors to their responsibility to voluntarily offer refunds 
of excess profits. 

The Committee considered several items which have proved a source of 
administrative difficulty. One of these was the problem of post-war reserves. 
The renegotiating boards have thus far consistently declined to consider post- 
war reserves as a valid deduction. The Committee stated that sound national 
policy requires that manufacturers be encouraged to set up fair and reasonable 
post-war reserves. It frowned, of course, on excessive or padded allowances 
for this purpose. 

Following the Committee’s report, a Bill’** was introduced on March 29, 
1943, in the House, effecting two amendments in the Renegotiation Act. 
These are: (1) Requiring contractors and subcontractors to file financial 
statements for each fiscal year; and (2) Increasing the overall exemption 
from $100,000 to $500,000. The Bill was referred to the Committee on Ways 
and Means, which has not yet reported it out of committee. 


B. Vinson Bill (H. R. 1900) 


In the summer of 1942, the House Committee on Naval Affairs heard 
testimony’ that contingent fees and commissions in exorbitant amounts were 
being received by sales representatives or “war brokers” of contractors in 
connection with Government business. Agents who testified told of receiving 
fees in unbelievable amounts — far in excess of any legitimate service they 
were rendering. 

A Bill’* supported by the War and Navy Departments, was reported 
out by the Committee, seeking to outlaw the payment of contingent fees in 
connection with Government procurement. The Bill passed the House on 
July 20, 1942, and went to the Senate. There it was referred to the Senate 
Naval Affairs Committee. 

A considerable lobby developed against it. The textile and food industries 
protested that they would be seriously affected by any tampering with their 
long established practice of paying commissions based on the amount of busi- 


1 Suere. note 227, pe page 5. 5. 
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ness involved. The Navy Department suggested excepting these industries. 
The War Department countered with a proposal that the Bill permit admin- 
istrative exception of other industries. The Navy demurred that this would 
open the door too wide. The Bill died in committee.’*” 


The House Naval Affairs Committee later took testimony on another Bill, 
H. R. 1900. As originally introduced, the Bill proposed to amend Section 2 
(a) of the Act of June 28, 1940, by authorizing the Navy to limit compensation 
for securing a naval contract to a reasonable amount as fixed by the Secretary 
of the Navy. Another procession of “war brokers,” or manufacturer's agents, 
testified. Testimony was adduced on fees and commissions so excessive as to 
scandalize the nation. In some cases the fees paid to agents amounted to 
more than the profit made by the prime contractor or subcontractor. 


The Committee in its report’ discussed the warranty clause covenanting 
against contingent fees,’*° which is included in all Government contracts. The 
clause, however, contains an exception in favor of “bona fide established 
commercial or selling agents maintained by the contractor for the purpose of 
securing business.” 

The meaning of the exception is none too clear as it had not yet been 
interpreted by the Courts.’** The Committee, therefore, changed the proposed 
Bill by striking out everything but the enacting clause, and inserting in lieu 
thereof clauses amending the Renegotiation Act, so as to add to the present 
definition of “subcontract” any contract to pay any amount contingent upon 
the procurement of a war contract, or determined with reference to the amount 
of such war contract; or a contract under which the services performed con- 
sisted of procuring a war contract. Overall exemption is provided for con- 
tractors who do not gross more than $25,000 for the fiscal year. 


The Bill as amended was passed by the House on April 20, 1943. In the 
Senate it was referred to the Committee on Naval Affairs. 


Hearings were held by that Committee on May 12, 1943,"** and on the 
same day it reported favorably on the Bill, recommending its passage without 
amendment.*** 


VIII CONCLUSION — IMPORTANCE OF SUBJECT 


The actual cash expenditures of the Government in World War I totaled 
twenty-one billions. Contrast this with World War II. Between June, 1940, 
and October 21, 1942, Congressional appropriations for defense and war 
aggregated two hundred forty billions. On January 1, 1943, the President 
asked Congress to approve a budget for the 1944 fiscal year of which one 


. A legislative history of this Bill will be found in Cong. Rec., April 20, 1943, at 3686-87. 
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. Since the publication House Report No. 353, the Standard Article Covenanting against 
contingent fees was considered by the United States District Court for the D trict of 
Columbia, on April 15, 1943, in the case of U.S. v. Buckley et al., Criminal Case No. 70,758 
In that case, a wide interpretation was given to the exception in the Standard Article 
which relates to bona fide selling agencies. See infra note 132, pages 22-24, for a full copy 
of the Court’s opinion. 

. Hearing before the Committee on Nava! Affairs on H.R. 1900: “Preventing Payment of 
Excessive Fees or Compensation in Connection with Negotiation of War Contracts.” 
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hundred billions was for war material.“* The Renegotiation Law has been 
called one of the most important and least understood of any Act.” In the 
first year of its operation, according to the latest published figures, renegotiation 
resulted in price reductions and recoveries aggregating $2,849,000,000."** For 
us, the lawyers of this country, the scene will well bear watching. Changes 
are inevitable. Conflicting opinions on the part of legislators, business men, 
Government officials, taxation authorities, and procurement officers, will neces- 
sarily sway the picture backward and forward. The only thing which is uniform 
is a universal desire to speed war production. Honest differences of opinion 
exist. Disagreements will continue as to the best method of accomplishing 
the desired result. These disputes will be reflected in future Congressional 
action, court decisions, and administrative policy. 

134. ero ne: Why Control War Profits? (1943) 5 The Conference Board Economic Record 

Time Magazine, April 5, 1943, 
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136. Statement of Senator McKellar, 89 Cong. Rec., June 18, 1943, at page 6169: “It is the 
most stupendous single saving that has ever been made in the conduct of any Government.” 





The JOURNAL 


* MEN AND WOMEN OF MAIN STREET, 
AMERICA 


By JOHN FRANKLIN RHOADES, 
of the Kansas City, Missouri, Bar 


Under the direction of the American Bar Association Committee on 
Public Information, and in celebration of the signing of the Constitution of 
the United States on September 17, 1787, we meet today to do homage to 
the courage and individualism of our sturdy forefathers, to give thanks to 
our God and to rededicate ourselves to the preservation of our freedoms 
guaranteed to us by our Constitution in what we know as our Bill of Rights, 
the first ten amendments to that immortal document. 


Our Bill of Rights epitomizes the hopes and aspirations of suffering 
humanity throughout the ages. Freedom of speech, freedom of religion, 
freedom of the press, freedom to assemble and petition, freedom to keep and 
bear arms, trial by jury, freedom to enjoy life, liberty and property protected 
by due process of law. These freedoms shine like a beacon light across the 
path of history. Through them and by them the dignity of man, the essence 
of democracy, was first made real. 


Because of such freedoms for the first time in history man emerged in 
all the dignity of the splendid creature which the good God envisioned. His 
head came up, his shoulders came back, his chin came in, and he strode forth 
to fashion to his own liking, as befitted his character, and his inheritance from 
ancestors who sailed the seven seas without fear of danger, this country of 
“rocks and rills and templed hills,” our America which has served as a sanctu- 
ary for generations for the “land of the free and the home of the brave.” 


Are there those amongst us who believe that our Bill of Rights was 
handed down to us from Mt. Sinai? Then let them disabuse their minds of 
any such belief. If there be such then they are of the kind who still believe 
the rabbits lay the Easter eggs. 


The Bill of Rights was fought for and died for. Martyrs went to the 
stake with a song on their lips; young patriots marched with bleeding feet, 
and fought and died to assure us, their posterity, the Bill of Rights. These, 
through blood, toil, sweat and tears, are the authors and builders of our free- 
doms which we and our children, and children’s children, are now enjoying 
and will continue to enjoy just so long as we and they have the courage to 
fight to retain them. 


Freedom from want, freedom from fear, and freedom of individual 
enterprise cannot be given by government, the Atlantic Charter to the contrary 
notwithstanding. They can be had only by individual blood, sweat and tears, 
and unless so attained and maintained are not worth having. The price of 
liberty, liberty from oppressive government and liberty from a tyrannical 
majority, is now and will always be vigilance, eternal vigilance, and eternal 
intelligent vigilance. Anything worth having is worth fighting for. If govern- 


* Address prepared for and delivered over the radio. 
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ment gave us those freedoms it could also take them away, hence, we must 
fight for them. 

What are our sons and daughters now doing? Two short years ago they 
were jitterbugging all over the landscape, swooning over the current Sinatras, 
and generally engaging in carefree, idiotic, and sometimes asinine pursuits. 
What are they doing today? They are fighting and dying on hundreds of 
battle fronts all over the world. They are not boys and girls now, except in 
the language of the politician running for office and in the language of the 
emotionally unstable. They came of age overnight. They are men and women 
in their own right, made such and tempered in the concentrated and fierce fire 
of conflict to preserve to us our right to speak as we will, and to choose and 
worship our own God. 

Men and women of every race and creed have caught the spirit that is 
America, and are ready, able and willing to fight and die for that ideal. 
Whether they be white men or black men, Jew or Gentile, English or German, 
saint or sinner, they are all Americans, each proud of his own race and each 
striving to make his particular race such as to command the respect and con- 
fidence of all races, but above all devoted to the ideal that is America. 

The spiritual descendants of Genghis Khan and of Tamerlane, those 
scourges of Asia and Europe of hundreds of years ago, Mr. Hirohito, Mr. 
Hitler and Mr. Mussolini, the dictators and tyrants who have sown chaos in 
the world, are now able to discern and are discerning the future. Mr. Mussolini, 
the little jackal and mountebank, is in the travail of despair. The unhappy 
Italian people who either couldn’t or wouldn’t fight for their individual free- 
doms as we know them, are now paying the price of their timidity and craven- 
ness. They hadn’t the courage to protect their freedoms. We can and do 
sympathize with them as we do with all spineless creatures, men or beasts, 
but we can do nothing about it. They must stew in their own juice. They 
must lie in the bed they chose. 

Mr. Hitler is now fighting the fight of the desperate. He will eventually 
fall and his unhappy people will pay the inevitable price of all tyrants and 
bullies. 

Mr. Hirohito will be gathered to his fathers, and the beasts who call him 
God will be driven to their own destruction, and thus clear the good earth of 
their reptile-like personalities. No tyrant, be it government or individual, can 
survive so long as free men, such as we, with our heritage, have the courage 
to protect their own freedoms. 

But we and our children will still have an objective to attain. From the 
dawn of history it has been true that man eventually, if he is not willing to 
fight for his freedoms, succumbs to the tyranny of government or the tyranny 
of the majority. There is only one preventive medicine — individual courage 
and strength of character. We must maintain and exercise our right to fight 
and to criticize. We must not submit to regimentation under any guise. The 
bureaucrats who swarm over the land like the lice of Egypt must be made to 
understand that we are not “dumb driven cattle,” and that we are men and 
women in our own right and insist upon being the masters, not the servants, 
of government. 
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If we fail to speak and act against regimentation, God help America. 


As a citizen of the United States of America it is my duty and right to 
have an opinion, and to express it, albeit in good taste and constructively. It 
is my duty to support my government in time of peril, but it is also my duty, 
and a greater duty, to see to it that my freedoms as expressed in the Bill of 
Rights are preserved. The right to criticize must not be denied. Only the 
tyrant wants to still criticism. The right to criticize is the very essence of 
democracy. It is the prime thing we are fighting to preserve. If we fail to 
preserve it, we've lost. It is the heighth of arrogance to assume, even in time 
of war, that everybody can be made to think alike, and it is the heighth of 
stupidity to believe that it would be a good thing for the national security 
if everyone did think alike. 


We must give everything necessary to our government and to our country 
to permit it to wage a successful war, but we must always maintain a watchful 
eye on how the war is being waged, and we must not permit the circumstance 
of war to be used as a cloak to encroach upon and destroy our individual 
liberties and to submerge us in a governmental thralldom which is as bad 
as the slavery imposed by the dictator. 


We must have vision and courage. We must gain the attitude of mind 
expressed precisely in the old story of the three stone cutters. One, when asked 
what he was doing, said in a desultory way, “I’m earning a living.” The second 
said, without lifting his eyes, “I’m cutting a stone.” The third, with a beaming 
countenance, said, “I’m building a cathedral.” Our ancestors here built a 
cathedral which has endured throughout the generations. We and our children 
must maintain it in all its clear-cut lines and vigor. To that end we must build 
up our fighting instincts. We must be able to say to all and sundry, individuals 
and governments, in the preservation of our Bill of Rights, with the same 
determination and in the same words as used by Mr. Churchill in one of the 
most dramatic moments in history when, at the time of Dunkirk, he flung this 
challenge into the teeth of the Axis powers: 


“We shall go on to the end, we shall fight on the seas and the 
oceans, we shall fight with growing confidence and growing strength in 
the air, we shall defend our island, whatever the cost may be, we shall 
fight on the beaches, we shall fight on the landing grounds, we shall fight 
on the fields and in the streets, we shall fight in the hills; we shall never 
surrender.” 


Only thus can we remain free men and free women, and only then can we 
say we have won the war and the peace. 





BAR INTEGRATION 117 


BAR INTEGRATION IN THE UNITED STATES 
IN 1943 


By GLENN R. WINTERS, Secretary-Treasurer of American Judicature Society 
A Reprint from the October 1943 Journal of the American Judicature Society 


Passage of the Wisconsin bar integration bill early in 1943 affords an 
occasion for publishing another integration map of the United States. 

Addition of Wisconsin to the integrated group divides the states evenly, 
half and half, with twenty-four integrated and twenty-four not integrated. 
Counting Puerto Rico, the integrated states are in the majority. 

Following passage of the Wisconsin act over the governor's veto, the 
governor filed suit in the circuit court of the capital city to enjoin publication 
of the law. That suit, carried to the supreme court, resulted in a denial of the 
injunction but an express reservation by the court of the right to pass on inte- 
gration itself when the issue is properly presented. Since the act, as framed, 
requires the active cooperation of the supreme court in promulgating a set 
of rules to effectuate it, the question will not long remain in doubt. That the 
decision of the court will be adverse appears very unlikely. 

In addition to the information given on the map and in the text beneath 
it, we present the following brief outline of the situation in each unintegrated 
state: 

Group A — ACTIVE CAMPAIGN IN 1943 

Colorado — After six years in the background, integration was brought 
to the fore last winter when the board of governors and the executive com- 
mittee of the state bar association voted to renew the campaign for it. A bill 
in the form of an enabling act to authorize the supreme court to integrate the 
bar was drafted and introduced in the legislature, but failed to pass. 

Connecticut — A petition of the state bar association for integration by 
rule of court has been pending in the Superior Court for many months. 

Indiana — A bill sponsored by the state bar association in the 1943 legis- 
lature failed to pass. 

Kansas — The state bar association’s bill passed the senate but was 
defeated in the house. 

Minnesota — A petition of the state bar association for integration by 
tule of court is pending in the supreme court and is scheduled for reargument, 
probably this month. 

Montana — A bill sponsored by the state bar association passed the lower 
house and was defeated in the senate. A petition for integration by rule of 
court is pending in the supreme court. 

Tennessee — A bill sponsored by the state bar association failed to pass. 

West Virginia — A bill sponsored by the state bar association was passed 
by the legislature but vetoed by the governor. 


Group B— INTEGRATION CURRENTLY OR RECENTLY DISCUSSED 
District of Columbia— A committee of the District of Columbia Bar 
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Association conducted an extensive survey of integration two years ago and 
recommended a specialized form of it adapted to the peculiar needs of the Dis- 
trict, which is now before the various local bar groups for study and discussion. 

Illinois — Discussion of integration has been renewed by an editorial in 
the June I/linois Bar Journal and an address by George E. Brand at the 1943 
annual meeting of the state bar association. 

Maryland — The subject has been in the hands of a state bar committee 
since the annual meeting of 1941, when Horace P. Whitworth delivered an 
address regarding it. 

Missouri — Although Missouri presently has a bar administration embrac- 
ing the fundamental features of integration, especially with respect to discipline, 
membership in the state bar association is voluntary, and the profession thus 
lacks a unified and authoritative voice. The state bar association and the local 
associations of St. Louis and Kansas City have been discussing integration for 
a year or two, and the supreme court has been asked to establish full integration 
by rule of court. 


Group C — DorMANT SINCE FAILURE OF CAMPAIGN 


Florida — Bill defeated in 1941 legislature. 

Georgia — Bill defeated in 1937 legislature. 

Iowa —In 1937 the state bar association filed a petition for integration 
by rule of court, accompanied by a report of a thorough canvass of the lawyers 
of the state showing a majority of them in favor of it. The supreme court 
some months later conducted a mail vote of its own, obtaining a slight majority 
of negative votes, and the petition was not granted. 

Massachusetts — A poll of Massachusetts lawyers conducted at the request 
of the judiciary committee of the legislature in 1941 resulted in a two-thirds 
majority of favorable votes from about one-third of the lawyers. The com- 
mittee’s decision was “No legislation necessary,” evidently considering it a 
matter for the Supreme Judicial Court, which has taken no action. 

New Jersey —In January, 1939, the highest court of New Jersey denied 
a petition filed by the state bar association. 

New York — Early in the 1920's, the state bar association endorsed inte- 
gration, and an unapproved bill was introduced in the legislature on the last 
day of the session. The opposition aroused by this step led to the formation 
of district federations of county associations, still functioning successfully as 
part of the state association. 

Ohio —In 1940 the state bar association voted 1,602 to 1,134 against 
integration, about half of the members not voting. 

Pennsylvania — An extensive study of integration by a committee of the 
state bar association resulted in an adverse report which was approved by the 
association in 1938. 





Group D — LITTLE or No INTEREST SHOWN 


In Maine, New Hampshire, Vermont, Rhode Island and Delaware there 
exists a small, cohesive bar, closely approaching a condition sometimes referred 
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to as de facto integration. There has never been an integration campaign in 
any of these states. The South Carolina State Bar Association has gone on 
record in favor of integration, but an active integration campaign has never 
been waged in that state. 


BOOK REVIEW 


By J. C. RuPPENTHAL, Russell, Kansas 


A Guide to American International Law and Practice as found in the United States Constitu- 
tion, treaties, statutes, decisions, executive orders, administrative regulations, diplomatic correspond- 
ence, and army and navy instructions, including war-time law, by John H. Wigmore. Matthew 
Bender & Company, Albany, N. Y., 1943. $6.50. 

Dean Wigmore this year, only a few months before his tragic death, added one 
more to the many books he has contributed to legal literature in the English language. 
Even a cursory examination of these 500 pages will impress the lawyer and also the 
layman with the frequency of need in the simplest problems of the law office, to have a 
handbook available like Wigmore’s Guide to International Law. Personal status and 
security, domestic rights, claims to property may be affected by international law. Ques- 
tions that in peace-time seem with occasional exceptions academic become of deep concern 
in war-time. Any client who steps into a law office may learn to his surprise that the 
little matter of his rights and those of others brings him at once into consideration of 
citizenship, residence, status, contract, whether of himself, or his family, or of those with 
whom he has dealt or would deal. The author does not attempt to answer such ques- 
tions, but he has assembled a mass of material that will go far to enable the practitioner 
“to know where to find the law.” In catechetical manner, hundreds of concrete questions 
are asked. For most of them reference is made to books, pamphlets and articles that 
supply an answer, if there be or seem to be international common law in the matter. 
Implicit throughout and at times definitely expressed is the conviction that the world 
must move on to definite general codes and uniform practice thereunder for the govern- 
ment of interrelations of so-called “‘sovereign” states, and yg also of the individuals 
severally within such states and other individuals resident of or owing allegiance to 
another state. 
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THE AUSTRIAN CIVIL PROCEDURE 


By Econ E. BERGEL** 
Friends University, Wichita 


Good laws deserve eulogies not less than good men. However, a legal 
post-mortem makes only sense from the viewpoint of comparative law: the 
laws that have gone teach us something for the laws that have to come. 


The Austrian Civil Procedure has merited a eulogy because it was an 
excellent law, probably among the very best laws ever enacted. It did not 
die for its senility nor for its faults, it fell like many others as a victim of 
aggression. If Austria would still exist among the nations of the world her 
procedure would have remained alive. 


Less fortunate than the Anglo-Saxon countries, Continental Europe had 
no traditional procedure deeply rooted in time-honored popular customs and 
more or less known by everybody. With the reception of Roman Law the 
procedure became a prerogative of a small group of legal experts. With the 
growing power of absolutism, procedure became a privilege of the ruler and 
his legal staff. With the increasing influence of the Catholic Church, Canon 
Law and the procedure of the inquisition became the models for legal tech- 
niques in deciding cases. All three factors worked in the same way, namely: 


(a) Exclusion of all groups without legal training from active partici- 
pation in process; 


(b) Secrecy (in varying degrees) , thus excluding the public from hearings; 
(c) Artificially construed rules of procedure; 


(d) Emphasis on written communications of the parties and neglect 
of oral trials. 


Correspondingly, nobody who was not “in the trade” had the slightest idea 
of what was going on in the court and, as another consequence, the procedure 
was exceedingly slow. It has been said of the “deceased” Reichskammergericht 
[former Imperial Supreme Court} in Wetzlar that a case under the jurisdiction 
of that highest court came to a conclusion only after the parties and their 
lawyers had died of old age long, long ago. 


Curiously enough, that system worked better in the times of absolutism 
than in the constitutional era. In the former a desperate party could always 
appeal to the emperor (or king) and that was sometimes a remedy. The king 
could “fire” his judge and Frederic the Great did so in a remarkable case (by 
the way, against the law in that instance). 


The old Austrian Procedure Act was a child of the period of enlightened 
absolutism. It was based on the principles just discussed and was, therefore, 
preponderantly a procedure in writing. The procedure started with an action 
** Mr. Bergel wactice’ 7 in ae twent y years, was member of the examination board 
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by the plaintiff; the defendant replied with a monster of an answer, discussing 
in minute details all legal and factual questions involved. A rejoinder of 
similar dimensions was made by the plaintiff followed by a counter-rejoinder 
on the side of the defendant and so on at the pleasure of the lawyers who 
were paid by the quantity of paper written in behalf of their clients. When 
the judge heard the case new grounds for claims and counter-claims were 
presented, the case had to be adjourned, then new applications were offered, 
the merits and values of evidence, the credibility of witnesses, the authenticity 
of documents were discussed in other written applications to which the 
opponent replied in the same fashion. For almost any reason a party could 
obtain an adjournment and if both parties agreed (many lawyers were only 
too obliging to such suggestions by their colleagues acting for the opponents) 
adjournment had to be granted. When finally the judgment was handed 
down the defeated party made an appeal and now the whole case started 
again ab ovo as if nothing had happened before. From the decision of the 
Court of Appeal another appeal was permissible to the Supreme Court which 
finished the case and, frequently, the parties too. At these times a good case 
was a “life insurance” for the lawyer but a catastrophe for the parties involved. 


This system originated when Austria was in an early stage of economic 
development and thus cases of major economic importance were rare. At the 
end of the nineteenth century when Austria was a fully developed capitalistic 
country that kind of procedure with its expensive apparatus, with its abundance 
of legal formalities, with its extreme tardiness, became a serious obstacle to 
any business activity. 

There are three methods of judicial reform: 


(a) Mere amendments, thus leaving the main structure unchanged; 
(b) Return to traditional rules which have been unduly abandoned; 
(c) Radical innovation based on the most modern legal trends. 


Since the existing procedure was hopelessly outmoded, mere patchwork would 
do no good. The way back to tradition was also closed since the popular law 
was dead for almost half a millenium. So only one thing could be done: a 
perfectly new procedure had to be built on rules dictated exclusively by exigency. 
The problem was solved by a most brilliant lawyer who became minister of 
justice, Dr. Franz Klein. As the law or rather the laws — there were three or 
four of them — were enacted they represent almost exclusively his ideas 
although he found learned seconds in both houses of the Parliament which at 
that time had many outstanding jurists among their members. The following 
brief outline sketches the law as it was when it was enacted thus disregarding 
later amendments that deteriorated rather than amended, on account of the 
difficult political, financial and economic situation. I have also to pass over all 
details, deviations and exceptions as existed for instance for petty cases, for 
divorces, for actions based on bills of exchange and the like. 


The organization of the courts was hierarchical; a case could pass suc- 
cessively through three courts: the country court, the Court of Appeal, and 
the Supreme Court. Each court acted as a council of three to seven judges. 




















AUSTRIAN CIVIL PROCEDURE 123 


There was neither jury nor laymen (but one in commercial cases against 
incorporated businessmen).* All judges were appointed for lifetime exclu- 
sively on their merits as legal experts. They could not be removed nor be 
shifted to another even higher court without their consent, thus providing 
for complete judicial independence. 

The main task of the new procedure was to combine the highest possible 
degree of speed with the highest possible degree of a sound and just decision. 
Since these two goals obviously conflict with each other the problem was a 
difficult one. 

The leading principles of the new procedure were as follows: 


(a) the procedure — at least before the country court — was basically 
oral, All things written were merely auxiliary. 

(b) “directness” or “immediateness.”” No medium was permitted between 
the parties (represented by their lawyers) and the court. All claims 
had to be made before the court when in session; in the same way all 
facts had to be presented, all evidence had to be taken, in brief every 
legal step had to be done by the parties before the sitting judges. 

(c) concentration of trial: each case had to be settled — in principle — in 
one session. If a case had to be adjourned it started all over again, 
at least in the form of a recapitulation thus leaving nothing to the 
memory. As a further consequence each party had to come into the 
open with the whole arsenal of attacking and defensive weapons 
at once. 

(d) principle of “material” or actual truth. The court did not depend 
on evidence offered by the parties (unless the parties agreed upon 
a fact or one party admitted the truth of a statement made by the 
opponent). Hence the court could take evidence that had not been 
offered by either party, especially important when the court decided 
to hear an expert. 


Not all of these principles were new and not one was entirely new but 
the combination and the special application made the law one of the most 
original acts. 

The case started with the plaintiff bringing his action before court. This, 
to be sure, had to be done in writing but the written application was preponder- 
antly preparatory and informative in character. The judge who received it 
examined whether or not it fell under his jurisdiction and whether it was free 
of formal defaults. It also served to interrupt the period set by the rules of 
the statute of limitation. If the lawsuit was filed according to formal require- 
ments the judge ordered a first hearing. The defendant received the summons 
together with the action. Notification was simple: by registered mail with 
return receipt. If defendant happened to be out of town the notification had 
to be postponed. If he was only not at home he was ordered to ask for the 
summons at the post office within a given time and if he did not appear the 
summons was considered to be received. Thus the usual way to dodge notifi- 
cation was barred. 


* A council of judges consisted of professional jurists plus one “experienced” layman. 
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The first hearing served mainly the purpose to prepare the actual pro- 
ceedings and to finish with formalities. If the defendant intended to contest 
the jurisdiction he had to announce it at the first hearing. If he did not do 
so he was not permitted to do it later. If the defendant admitted the claim 
plaintiff could ask for a judgment by confession. The parties could also settle 
the case by agreement which could be put in execution like a judgment. If 
either party did not appear the other party could obtain judgment by default 
(this settled usually a large number of small cases as defendant had no 
defense). If both parties did not appear the case “‘rested’”’ and could not be 
taken up again within the next three months. This was to accelerate the pro- 
cedure; otherwise non-appearance served as short time adjournment agreed 
upon by the parties. 

In the great majority of all ‘real’ cases defendant declared simply to 
contest the claim whereupon the judge ordered a written answer to be pre- 
sented within a certain time not exceeding four weeks. The answer like the 
action was mainly preparatory but if it was not presented on time plaintiff 
could obtain judgment by default. 


Action and answer enabled the judge to prepare the oral procedure. As 
plaintiff had to state the facts in question and defendant had to state which 
facts he admitted or contested and both parties had to offer the evidence, the 
judge could subpoena the witnesses and call in experts and order the parties 
to bring with them their written evidence. 


The hearing started with the “calling of the case.” Then counsel for 
the plaintiff pleaded his case. He had to state the facts on which the claim 
was based, the evidence to prove the facts, the legal grounds for his claims 
and he had to ask for a judgment in precise terms. Then counsel for the 
defendant had to reply, to state which facts he contested, which other facts 
disproved plaintiff's claims and what evidence was offered on his side. He 
could make counter-claims offsetting eventual claims of the other party but 
the court — principle of speed — could disregard counterclaims if they 


(a) would take up too much time and 
(b) were not connected with the claim. 


Finally defendant had to ask to dismiss the case and to grant a non-suit. 


Eventual replies ended the first stage of the hearing. The court had by 
now gathered the material which was supposed to be complete. Because the 
whole trial (including adjournments) was considered as one unit, still both 
parties at any time later on could state new facts, produce new evidence, change 
the legal grounds for claims and counter-claims and plaintiff could ask for 
another judgment than he did originally. But again the principle of speed 
worked. If those steps implied no material delay (as, for example, a mere 
change of legal grounds) the court had to sustain the change and — if neces- 
sary — to order that new evidence be taken. Yet if all that could have been 
done before and the changes cause a prolongation of the procedure the court 
could order that this party had to pay the costs of the additional procedure 
to the other party regardless of the final outcome of the lawsuit. Moreover, 
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if there was reason to assume that the changes were only proposed to postpone 
unduly the judgment the court could overrule any innovations. Both possibili- 
ties, however, were discretionary. From this it is clear that the effective appli- 
cation of the law asked for very efficient judges being able to distinguish 
between real necessities for changes in lawsuits and sabotage devices aimed at 
either a frustration or at a slowdown of the legal machinery. 


The second stage consisted in the collection of evidence. The funda- 
mental principle — deviating from most traditional procedures — was that the 
evidence was to be taken by the court and not by the parties — principle of 
material truth. Consequently there were neither witnesses of the plaintiff nor 
witnesses of the defendant. There were only witnesses of the court. They 
could be forced to make their deposition (with some exception as to privileged 
communications or near relatives if the deposition could be of disadvantage of 
their kin). As a further consequence there was no real cross-examination. The 
presiding judges— and optionally all other judges present — examined the 
witnesses on all points of the evidence offered and previously permitted by the 
court. The parties — plaintiff always first and defendant always second — 
could ask additional questions which they deemed desirable and many a skillful 
lawyer refrained from questioning (unless obsolutely necessary). Similar was 
the procedure as to expert opinion. Parties were never heard as witnesses but 
could make their depositions as “parties not being sworn in.” However, a party 
could decline to make a deposition. If a party did not tell “the truth, the whole 
truth and nothing but the truth” no perjury was committed but a “party deposi- 
tion” carried less conclusive power than any other evidence. The court could 
(but seldom did) order that one party — but only one — should take an oath 
after the deposition had been made. In this case the party could decline to take 
the oath or modify the previous statement or confirm it — all this under the law 
of perjury. 

After the evidence stage had come to an end the last stage concluded the 
hearing: namely, a resume’ pleading by the parties. Actually the parties 
refrained from pleading which makes little sense among legal experts, all 
relevant problems having already been discussed. 


After the hearing was declared closed the court retired for deliberation 
and reappeared rendering judgment and giving the essential reasons for it. 
Later on a complete judgment was issued in writing. The judgment had to 
summarize the events of the hearing, to discuss and to evaluate the evidence 
and to give the legal grounds on which the decision was based. The main 
feature of the Austrian law was the so-called “free evaluation of evidence” 
— principle of material truth. According to older laws the court was bound 
by legal rules of evidence. Documents were stronger evidence than oral deposi- 
tions and above all, according to an old legal adage: “The mouths of two 
witnesses makes all truth manifest’ the identical deposition of two witnesses 
made conclusive proof. That adage originated at a time when witnesses were 
less prone to commit perjury which is a crime difficult to prove if — as it was 
the case in Austria — not only the incorrectness but also the intention to 
commit perjury had to be proved (always an impossibility if the witness did 
not lie but withheld the truth). Now the court was not longer bound to accept 
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any evidence at its face value. It was within its discretion to judge according 
to “conscientious evaluation of all factors involved.” So does the Anglo-Saxon 
jury. But the court had to give reasons why the judges believed or disbelieved 
witnesses, agreed or disagreed with expert opinions and so on. Moreover, this 
evaluation was subject to re-examination by the court of appeal. From the 
point of view of material truth this solution is superior to any other rule. 

Appeal from the judgment was possible but only for certain reasons, 
namely: 


(a) if the procedure was void (for seven reasons — mostly extremely 
formal and impractical — expressly stated by the law) ; 

(b) if the procedure was not void but so faulty that the court could not 
arrive at the right decision; 

(c) if the judgment was based on erroneous interpretation of the law; 

(d) if the court had come to a wrong evaluation of evidence. 


The appeal had to state on which of these reasons it was based. No 
change was permitted later on. The case was not tried again on its merits, 
only the alleged faults were examined. New statements of facts, change of 
legal grounds or claims, and new evidence were excluded. 

That “inhibition of innovations” was the cornerstone of the principle of 
speed by which the Austrian law definitely deviated from the procedure in 
Germany where a case can be started again if an appeal is made. 


The Court of Appeal could either 


(a) affirm the judgment with or without hearing new evidence or repeat- 
ing evidence already taken (principle of material truth), or 

(b) reverse the judgment, or 

(c) “cancel the procedure” by sending the case back to the country court, 
ordering the removal of faults. If the Court of Appeals combined 
this with an interpretation of the law on which the case was based the 
country court was bound by the opinion of the Court of Appeal (to 
avoid unnecessary further appeals: principle of speed). 


Against the decision of the higher court another appeal (technically called 
“revision” ) to the Supreme Court was possible. The revision had to be based 
on similar grounds as the appeal but with one important exception. The 
Supreme Court was not allowed to re-examine the evaluation of evidence. 
Here the findings of the Court of Appeal were final. The Supreme Court 
examined the case only as to the legality and completeness of procedure on the 
one hand and as to the correct application and interpretation of law on the 
other hand. As a consequence the procedure before the Supreme Court neces- 
sitated no hearing. Revision and answer had to be in writing and so was the 
judgment. The Supreme Court, however, could hear a case but he did so only 
three times under the rule of the new law. 

The advantage of the Austrian procedure was its extreme speed combined 
with all possibilities of arriving as near to the actual truth as possible. That task, 
however, could only be achieved by close cooperation between judges and 
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attorneys and by lawyers of great ability. Otherwise the main purpose — to 
prevent the usual tricks of the trade in protracting the procedure — would 
have been frustrated. Actually when the law was put into force judges had to 
be shifted and sifted but after that the professional standards both of judges 
and lawyers were indeed high. After the first World War with its deterioration 
in all fields, with increasing political patronage and discrimination, the quality 
of the judges deteriorated too and the law worked less satisfactorily. Yet 
around 1930 the selection of judges improved again and so did the procedure. 


I am not suggesting any changes in existing laws wherever they prove to 
be efficient. But if a procedure has become defective I do suggest looking to 
the Austrian law as an example of a perfect rational, modern and efficient 
law. It has, indeed, already served as model for the modernization of outmoded 
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ONE-HOSS SHAY TO SANTA FE 


That wonderful one hoss shay in which the Bar Association has enjoyed a free ride 
these many years has been lost to us even before its day of disintegration. In the interests 
of true figures of speech, the shay is still with us — but the hoss, the wonderful, wonder- 
ful work hoss, has departed. 


On November 1, 1943, Bop CLARK, perennial Secretary-Treasurer of the Bar Asso- 
ciation, was appointed Solicitor for the Santa Fe (are there one or two e’s in ‘Fe’’?), 
together with C. J. Putt. This added responsibility ge his resignation from 
Association duties. At the Executive Council meeting in Topeka on November 27, Bob's 
resignation was accepted and Beryl R. Johnson, National Bank of Topeka Building, 
Topeka, Kansas, was designated Secretary-Treasurer effective December 1. 


The paper shortage makes prohibitive even a partial summary of Bob's record in 
office, nor is there a member of the bar to whom the story needs telling. He has been 
“Mr. Bar Association” personified for well beyond the prescriptive period of Kansas 
lawyers’ memory, the cog about which the organizational wheel has turned — and, fre- 

uently, the inner and outer rim and most of the spokes as well. Known, respected, and 
warmly liked throughout the bar of Kansas, he has energetically performed every imag- 
inable function in connection with the Bar Association. Were he to sue the Association 
in quantum meruit for the value of services rendered without remuneration, no con- 
ceivable verdict would be subject to remittitur as excessive. Even we Republicans concede 
(privately) that Bob is proof of the fact that there can be an indispensable man. 


We wish you all the success in the world in your new work, Bob. And don’t worry 
about us. We'll get along all right — we distinctly remember seeing a man in Ripley's 
concession at the Chicago World’s Fair who had learned to write more legibly than Bill 
Litowich by holding the pen in his teeth, after loss of both arms and legs. 

















EDITORIAL 


This Week’s Puzzle: 


WHAT KANSAS LAWYER HAS ACHIEVED NEW HONORS 
VIA THE AMERICAN BAR ASSOCIATION? 


We'll not maintain your suspense until the last word of the last line of the last 
er The answer is, believe it or not, GENE STANLEY. If Gene’s shoulders aren’t 
rounded it is not due to lack of honors and citations for his work in the American Bar 
Association. His latest, a most signal honor, is his appointment as President of the 
National Conference of Commissioners on Uniform State Laws, for which the Kansas 
bar may feel vicariously proud. 


The Conference on which Gene is now serving as president is composed of Com- 
missioners from each of the United States, and from the District of Columbia, Alaska, 
Hawaii, Puerto Rico, and the Philippine Islands, appointed by the chief executive of each 
of the jurisdictions. The usual term of appointment is three years. Commissioners are all 
chosen from the legal profession, and serve without compensation. They meet annually 
for five or six days immediately preceding the American Bar Association meeting. Funds 
for the Conference's work are provided by state bar associations. Complete records and 
reports of its activities are published in the Annual Proceedings. 


The Conference was originated in 1892, pursuant to recommendations of a special 
committee on Uniform State Laws appointed by the American Bar Association in 1889 
and of a similar commission appointed in 1890 by the New York legislature. The first 
conference was held at Saratoga, New York, in 1892, and forty-nine National Confer- 
ences have since been held, all of the aforenoted jurisdictions having been represented at 
each meeting since 1912. 


Object of the Conference is to promote uniformity in state laws on all subjects where 
uniformity is desirable and soutialite. It has drafted and approved ninety-four acts in 
addition to studying and approving seven acts drafted by other organizations. At present 
there are seventy-six acts which the Conference recommends be “" *: As an aid in 
promoting uniformity of judicial interpretation of the various acts, the Conference calls 
attention to the standard works, “Uniform Laws Annotated,” published by Edward 
Thompson Company, Brooklyn, N. Y., annotated supplements to which are issued 
each year. 

This all makes rather dry reading, but in actual practice the Conference work is 
fascinating and has attracted a number of nationally famous men. Gene's new job is, in 
fact, one of the most attractive extra-curricular positions extant, and he is to be strongly 
congratulated on his appointment. 


APOLOGIES 


At page 30 of the August JouRNAL, under heading “REPORT OF COMMITTEE,” 
Judge J. H. Wendorff was stated to have read the report and moved its publication in the 
Journal. Mr. Welch then stated, ““We will now receive the...” 

That was all! We sincerely regret omission of the Report, which was as follows: 


REPORT OF MEMORIAL COMMITTEE 


Your Memorial Committee wishes to report that we are again assembled at our 
Annual Meeting to consider the benefits of our past achievements and to propose a 
ge for future action. We are happy to enjoy this privilege, yet with sadness in our 

earts we note the absence of some of our members who have always been faithful attend- 
ants at our meetings. While they have gone from us their memories still abide with us, 
and the influence of their actions afford us splendid examples of courage and industry. 
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The names of the members of our Association whom we loved and respected and 
whose loss during the past year we mourn, are as follows: 


Edmundson, Warren H., Fredonia 
Fink, Ellis, Winfield 

Hettinger, F. P., Hutchinson 
Mikesell, Edwin D., Fredonia 
Millikin, Z. C., Salina 

Warren, Harry, Ft. Scott 

Williams, C. M., Hutchinson 


Other members of the bar who were engaged in the practice of law during their 
lives in the State of Kansas, but who were not members of our association at the time of 
their deaths have also passed from us during the year. 

Their labors in their chosen —— were sincere, and worthy of respect and 
admiration and their names should be enrolled upon our records. Their names are as 


follows: 
Anderson, Forrest B., Kansas City Littick, George W., Kansas City 
Austin, Edwin A., Topeka Mahin, F. W., Smith Center 
Baker, William R., Kansas City Malcolm, George R., Pittsburg 
Bowes, William, Alma McGrath, Robert W., Fredonia 
Brobst, Claude M., Chanute McCrory, D. E., Pratt 
Cochran, James T., Kansas City Nation, W. H., Erie 
Conley, John L., Ft. Scott Nicholson, John C., Newton 
Crawford, W. H., Horton Pickler, R. M., Smith Center 
Crum, A. B., Lyndon Price, Francis C., Ashland 
Dedrick, H. T., Wichita Roberts, Blaine, Larned 
Dedrick, William T., Wichita Schalker, Edwin A., Kansas City 
Fulton, L. R., Wichita Stevens, Charles, Columbus 
Gorrill, M. A., Lawrence Tucker, J. W., Cawker City 
Hendry, Alex S., McPherson Uhl, L. C., Jr., Smith Center 
Kelsey, J. B., Leavenworth White, Max, Concordia 
Keyser, William J., Westmoreland Wollard, N. J., Kansas City 


While their places on earth are vacant, their kind actions and noble deeds still 
inspire us to be ever faithful and unwavering in the discharge of our duties and obliga- 
tions in life. 

Let us stand a moment in silence in honor of the memory of each of them. 

Respectfully submitted, 


Committee: 
J. H. WENDOoRFF, Chairman 
W. W. Brown 
E. R. SLOAN 
PauL J. WALL 
Ep B. BRABETS 
WARREN WHITE, Ex-officio 


MORE APOLOGIES 


Among the attorneys listed in the August JOURNAL as being in the armed services is 
(page 88): M. P. SHEARER, Wichita, Kansas. This is to certify to the bar and to any 
and all clients whom we may inadvertently have driven away from his door, that Martin 
is not in the armed forces but is actively engaged in the practice of law at his offices in 
Brown Building, Wichita, Kansas. 




















EDITORIAL 


Cutting Down the Courts 


The Seilowing supesses as an editorial in the September 15, 1943, issue of the 
Kansas City Star. out endorsing any of the statements or opinions therein con- 
tained, we republish it here as an item of obvious interest to the Kansas bench and bar. 


It is possible that there are too many district judges in Kansas, considering the 
amount of business they have to handle, but we will almost predict that none of the pro- 
posals to cut down the number will be successful, even though backed by the legislative 
council. 


There are at least three, and possibly more, plans to reduce the judicial population. 
One contemplates consolidation of the state’s thirty-seven districts into about six super- 
districts, with two or three judges in each district. That would cut down the present 
forty-six Kansas judges — many of whom do not have enough to do to keep them busy — 
to at most eighteen. 


A second plan proposes that the district judges take on the work of probate courts 
and other legal matters, as well as the district court work. That would reduce the probate 
judge population. 

A third plan contemplates a total of twenty district judges, elected by state-wide 
rather than local vote, and acting in the capacity of commissioners for the state supreme 
court in addition to their district court duties. 


These plans may look fine as theory, but we hardly expect any of them to be very 
successful in the Legislature. Nothing is more conservative than legal systems. And no 
legal system is better entrenched than the Kansas District court system. When to this is 
added the fact that every district judge is a politician with a potent backing of support- 
ers, and none of them desires to lose his job, the legislative council's dilemma is seen. 


THE LIBRARY OF CONGRESS ANNOUNCES THE PUBLICATION 
OF SEVENTH VOLUME OF COURT DECISIONS ON COPYRIGHT 


The seventh volume in the series, Decisions of the United States Courts Involving 
Copyright, has just been a by the Library of Congress as Bulletin No. 23 of the 
Copyright Office. Compiled for official use and the information of the public, the volume 
covers the reported cases of the second half of 1939 and all of 1940. 


As was also true of previous bulletins in this series, the present volume includes, 
besides cases on copyright itself, a few cases dealing with related subjects, such as artistic 
design, rights at common law, music monopolies, and unfair competition in the use of 
titles. The opinion of the Supreme Court in the case of Fred Fisher Music Company, 
Inc., v. M. Whitmark & Sons has been included, for example, because of its importance 
and widespread interest in relation to renewals. 


The present volume is available from the Superintendent of Documents, Govern- 
ment Printing Office, Washington, D. C., at $1.00 a copy. The ~ my volume in the 
series (Bulletin No. 24), covering the period 1941-42, will be issued in the near future. 
Earlier volumes, all bound in cloth, may also be obtained from the Superintendent of 
Documents at the following prices: Bulletins No. 22 (1938-39) and No. 21 (1935-37), 
75 cents each; Bulletin No. 20 (1924-35), $1.50; Bulletins No. 19 (1918-24) and No. 
bs (1914-17, reprint), $1.00 each, and Bulletin No. 17 (1909-14, 2d enlarged edition) 

5 cents. 









The JOURNAL 


CASE COMMENTS 


Res Ipsa Loquitur — Effect of Fact That Defendant Did Not or May Not 
Have Had Exclusive Control Over Apparatus 





Plaintiff was a passenger on an elevator in a department store and was injured 
when the elevator crashed to the basement. Defendant had contracted with the store 
to keep the elevator in good repair. The plaintiff relies on the doctrine of Res Ipsa 
Loquitur, since the exact cause of the fall was not known to her, nor did she have any 
control over the elevator or its operation. No evidence was ever produced that the 
elevator was defective, and it was immediately returned to service following the accident. 
Defendant pointed out that it did not have exclusive control of the instrumentality since 
the elevator was being operated by an inexperienced person in the employ of the store. 
The operator testified that he had run the elevator but a few times and that he could 
have stopped the car had he known that he could have done so by reversing the controls. 


The court held that the plaintiff's evidence did not disclose a situation to warrant 
application of the doctrine of Res Ipsa Loquitur since the circumstances surrounding the 
injury would not sustain an inference of negligence on the part of the Otis Company 
when an operator not under its control was running the car. Here was an intervening 
cause of the accident beyond the defendant's exclusive control. 


What then is this doctrine of Res Ipsa Loquitur? Literally translated it means “the 
thing speaks for itself’ and is a means by whith an injured party may recover without 
leading or proving specific acts of negligence on the part of the defendant. It seems to 
the answer to a layman’s prayer, since the doctrine is based in part on the theory that 
defendant is in charge of the instrumentality and is in a better position to ascertain the 
specific cause.2 This doctrine, peculiar to the law of negligence, can only be used in a 
limited class of negligence cases in which the plaintiff is permitted to prove the injury 
and the surrounding circumstances from which a ontallile inference may be drawn 
that an act of negligence by the defendant was a proximate cause of the plaintiff's injury.* 
The negligence here is not egy og but is inferred from the casualty and the surround- 
ing circumstances. Thus where the doctrine is relied upon, the jury finds a defendant 
guilty of negligent conduct from something less than direct evidence. Much is done by 
inference. 


Wigmore erects a ae of three limitations on the doctrine which commonly make 
the ~——e upon which the plaintiff necessarily rests his case: (1) no injury should be 
expected from the agency ordinarily unless there be careless construction, inspection, or 
user, (2) the injurious occurrence or condition must have happened irrespective of any 
voluntary action at the time by the party injured, (3) the party charged must be in exclu- 
sive control of the instrumentality.‘ With this in mind the defendant must build his 
defense around at least one of these requisites. 


In this note we shall concern ourselves mainly with number three and how the courts 
have treated possible, probable, or actual intervening forces to the necessary exclusive 
control by the defendant required for the application of the doctrine. 


Considering the Otis Elevator case the question is raised as to what constitutes an 
intervening cause, and how much control or possible control by the defendant must the 
plaintiff prove to sustain res ipsa loquitor. Jurisdictions vary as to the degree of control 
the defendant must have to make him liable. Often the defendant tries to show that the 
accident was at least partially caused by a third party or vis major, and that the instru- 
mentality was not under his exclusive control.5 


Obviously a man cannot have control over an act of God. The court recognized such 


. Daniel v. Otis Elevator Co. (1941) 154 Kans. 293, 118 Pac. 2nd 596. 
Cloud v. Kansas-Oklahoma ction Co. ei ae Kans. 249, Syl. 3. 
. Mayes v. Kansas City Power and Light Co. (1926) 121 Kans. 648, 249 Pac. 599. 
. Wigmore on Evidence. Section 


CR oonoe 


; Mayes v. Kansas City Power and Light Co., Note 3. 

















CASE COMMENTS 





133 















































an intervening cause in Stroud v. Sinclair Oil Company where a ladder properly placed 
against a building by defendant fell on the - injuring him. The plaintiff based his 
case On fes oy loquitur, but the court upheld the defendant's contention that a wind- 
storm probably was an intervening force causing the ladder to be blown on the plaintiff.® 


Missouri has some interesting cases on our question. In Pandjiris v. Oliver Cadillac 
Om defendant was held liable for a brick falling from a window ledge in its build- 
ing, under res ipsa loquitur, because it was not necessary for the defendant to have actual 
physical control of the instrumentality but only the right of control even though there 
was a possibility of an intervening third party.? Another Missouri case holding on the 
probabilities arising out of the circumstances of the injury when defendant had a mere 
right of control is McClosky v. Koplar where a radiator left standing in a theater by some 
unidentified person fell and injured the plaintiff, a patron, who collected under res ipsa 
loquitur.® 

In a later Missouri case, Hart v. Emery Bird Thayer Company, plaintiff was not 
allowed the benefit of the doctrine of res ipsa loquitur when a bolt of awning material 
fell on her from the defendant's counter, since the probability of an intervening cause — 
another person’s dislodging the material in the rush hour — was great enough to cause a 
court to conclude that it would be dangerous to permit a jury to infer that defendant was 
negligent. The common law never encouraged presumptions of guilt. Here it seems that 
Missouri is taking greater cognizance of the possibility of an intervening force.® 


In Iowa the builder of bleachers which collapsed and injured the plaintiff was not 
held liable under res ipsa loquitur since the bleachers were situated close enough to a 
public thoroughfare to admit a possibility that a third person, an intervening cause, beyond 
the control of the defendant, might have caused the collapse of the seats.1° 


In Carter Oil Company v. Independent Torpedo Company in Oklahoma the plain- 
tiff was not allowed to recover under the doctrine since the defendant had supplied and 
controlled only a part of the agency causing the damage."! A late case in Kansas indi- 
cated that Kansas may be swinging into this line of thought is Stark Food Markets v. El 
Dorado Refining Company. Defendant's truck was delivering gasoline in ——_ 
garage to a portable tank and a fire broke out. Defendant's driver was the only person 
in the garage at the time, but the court reasoned that res ipsa loquitur could not be sus- 
tained, since the plaintiff's pleadings failed to state whether there were electric motors 
running on the premises or other possible intervening causes not within the control of the 
defendant.!? 


And again in Colorado in the case of Yellow Cab Co. v. Hodgson the defendant was 
not liable under res ipsa — since he was controlling but one of the cars involved in 
the collision which injured the plaintiff, his passenger.'* 

Thus the plaintiff's chances of having the benefit of res ipsa loguitur may depend 
upon the approach the courts take as to whether there is a possibility, probability, or 
actuality of an intervening force interrupting defendant's exclusive control of the injuring 
instrumentality. In the principal case there was in fact another force operating in the 
control of the elevator, as is true where two automobile drivers are iootieel in a colli- 
sion. These cases are fairly clear. But when a plaintiff is denied the benefit of 
the doctrine because of the bare possibility that another force may have been involved, it 
is questionable whether this reasoning is not being carried too far. For it may be that a 
wronged person is thus being denied a just remedy. 





RoBertT M. BARTON 


Member of the First-year Class, 
University of Kansas School of Law. 


. Strand v. Sinclair Oil Co. (1936) 144 Kans. 74, 58 Pac. (2d) 77. 
. Pandjiris v. Oliver Cadillac Co. LS oy 98 S.W. Ga) . 
a ag AL Rogier (ses) 92 A.L.R. 641, 329 Mo. 46 S.W. (2d) 557. 
: Hart v. ery | rd er Co. (1938) 118 S.W. (2d) 509, 233 Mo. App. 312. 
10. Larrabee v. Moines Tent Co. (1920) 189 Iowa 319, 178 N.W. 373. 
11. Carter Oil Co. v. Independent Torpedo Co. (1924) 232 Pac. 419, 107 Okla. 209. 
12. Stark Food Markets v. El Dorado Refining Co. (1943) 134 Pac. (2d) 1102. 
13. Yellow Cab Co. v. Hodgson (1932) 91 Colo. 365, 14 Pac. (2d) 1081, 83 A.L.R. 1156. 
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LaWARyers 


What lawyers can do and are doing in the war effort 











Navy Adopts Legal Assistance Office Plan — Organized Bar 
Now Linked With All Branches of Armed Forces 


To provide a —_ of legal assistance for naval personnel, the Department of the 
Navy has arranged for the establishment of Legal Assistance Offices in collaboration with 
the American Bar Association.1 The official instructions, addressed to all ships and sta- 
tions, call for substantially the same facilities provided for military personnel under the 
joint sponsorship of the War Department and the Association, and in cooperation with 
the state bar associations.? Thus the organized bar is brought into an official, although 
voluntary, relationship with the Army, the Navy, the Marines and the Coast Guard. 

As in the case of the Army plan, the State Bar Associations are the vital and con- 
necting links in the network of cooperating civilian bar organizations. The Navy plan 
follows closely the War Department program which the enterprising work of state bar 
associations is making an increasingly successful activity. 

General organization, direction and supervision of Navy Legal Assistance Offices 
will be carried out by The Judge Advocate Senses of the Navy. District Legal Officers, 


comparable to Judge Advocates of the Army Service Commands, will supervise and 
coordinate the work of Legal Assistance Offices within their respective districts. The 
Commandant or commanding officer of each naval activity is instructed to set up a Legal 
Assistance Office and — or more officers to operate it. Legal Assistance Officers 


must be members of the but need not be commissioned officers. It is contemplated 
that existing naval personnel will be adequate and that no new personnel will be required 
to staff these Offices. 

As in the. case of the military program, Navy Legal Assistance Officers are instructed 
to make contact with war work committees, and, with due allowance for variations 

uired by local conditions, to arrange for methods of collaboration in providing legal 

assistance to naval personnel. The Legal Assistance Officers are further instructed to avoid 
as far as possible “handling legal matters which should in their judgment appropriately 
be handled by private counsel.” The usual attorney and client relationshi wh be main- 
tained by Legal Assistance Offices and all matters upon which the Office is consulted 
will be treated as confidential and privileged in a legal rather than a military sense. 

The text of the Navy Circular appears on the last page of this Letter. 


Successful Techniques in the Legal Assistance Offices Plan 


The past four months of operation under the Legal Assistance Offices plan have 
produced, in addition to many favorable comments from military authorities, numerous 
examples of outstanding service by the Bar. Limitations of space will not permit a com- 
plete statement of all activities, for every state bar association war work committee has 
—— eagerly and Legal Assistance Offices throughout the continental limits have 
established contact with the war work committees of the organized bar. Some of these 
activities may be useful guides or suggestions: 

To provide services of a lawyer at a camp too far away for volunteers to service, 
Portland, Oregon, lawyers have contributed a fund to employ a lawyer to call at the 
camp regularly. 

The Colorado Bar War Emergency Committee developed a “Property Guide” for use 
at military establishments, particularly at Induction Centers. By this “Guide” an inductee 
is reminded of the need to arrange his legal affairs and leave a record of his property and 
personal data for the aid of his dependents. The Guides were printed without charge by 
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a Denver printing firm, and the form was adopted for use by the entire Seventh Service 
Command. This Guide, and similar su ions received from other sources are — 
consideration for possible national use, by representatives of the Armed Services in col- 
laboration with the American Bar Association. 

Many Legal Assistance Offices have been aided by private and association law 
libraries which have been made available to Legal Assistance Officers. 

In some states the War Work Committees have organized Sub-Committees to assist 
Post Judge Advocates on matters separate from the Legal Assistance Offices, such as 
research into state law, liaison with civil authorities, etc. 


The Legal Assistance plan has proved its worth to such an extent that in many Army 
Commands classifications are reviewed for the purpose of discovering and utilizing 
lawyers in the service for this purpose. 

rience so far has shown the need of local variations in the plan. In some camps 
the soldiers prefer to go into town to the volunteer lawyer's office; in others, the system 
of committee visitation to the camp is working successfully and — to be necessary. 
Some posts have had the experience in the beginning, of a lack of business to keep the 
visiting lawyers busy, but after the service became fully publicized and understood there 
were no slack periods during the visits. 

Some State Chairmen are finding the use of Bulletins to committee members very 
effective, and necessary as a substitute for personal meetings. Such Bulletins can serve to 
keep all volunteers informed upon newest developments, policies, problems, availability 
of materials, etc. 

With more than 2,300 lawyers indicating their willingness to provide legal assistance 
for military personnel and their dependents, the State Bar of California is carrying out a 
broad program. To acquaint members of the bar generally with the Legal Assistance 
Office pes the State Bar printed excerpts from War Department Circular No. 74 in its 
Journal and outlined other aspects of civilian bar cooperation. 


Recent Developments 


The compendium of state laws upon which the American Bar Association’s War 
Work Committee has been working has been brought closer to completion. With the 
help of the members of the Junior Bar Conference and other Association agencies, and 
of law firms in all parts of the country, the Committee and a special staff are collecting 
and editing state laws, decisions and hom on such topics as wills, powers of attorney, 
estates, acknowledgments and kindred subjects in which servicemen are largely interested. 
Arrangements have been made for the printing of this material and it is hoped that distri- 
bution covering a substantial group of states will be made in the near future. Material 
covering other states will be — as quickly as it is completed. This compendium 
will be placed in the hands of Legal Assistance Officers and members of the civilian bar 
cooperating with them and should prove to be a valuable working tool. 

The War Work Committee is studying the feasibility of a similar compendium of 
domestic relations statutory materials. 

Both the War and Navy Departments have approved distribution to inductees of a 
check list of important information upon legal and personal affairs, developed by the 
joint efforts of the War Committee of the Bar of the City of New York and the Ameri- 
can Bar Association's Committee on War Work. The booklet, now being reviewed by 
the Office of the Judge Advocate General of each Service, will provide a check list of 
the various legal and personal matters which should receive the inductee’s attention during 
the period of leave allowed before reporting for active duty, and will indicate the impor- 
tance of securing legal advice upon these matters from his personal counsel or through 
his local or state bar association. 


American Bar Association Annual Meeting War Work Program 


Reflecting the cooperative functioning of the lawyers in the armed forces and the 
civilian members of the organized bar is the program for war workers, scheduled for the 
Sixty-Sixth Annual Meeting of the Association. This program is virtually a direct outcome 
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of the Legal Assistance Offices project jointly sponsored by the Association with both the 
War and Navy Departments. 

The first portion of the program will be devoted to a meeting on the afternoon of 
Tuesday, August 24th, under the auspices of the Section of Bar Activities collaborating 
with the Association’s Committee on Coordination and Direction of War Effort. 

At this meeting it is expected that addresses will be made by Maj. General Myron C. 
Cramer, The Judge Advocate General of the Army, and Captain Hobart A. Sailor, United 
States Navy, representing the Judge Advocate General of the Navy, outlining the pur- 
poses of the Legal Assistance Offices plans which have been worked out with each of the 
Services by the American Bar Association. Colonel Julien C. Hyer, Judge Advocate of 
the Eighth Service Command, will explain the functioning methods of Legal Assistance 
Offices established in that Command. 

These addresses will be followed by a discussion of methods and techniques, to be 
led by a panel made up of Major Milton J. Blake, Chief, Legal Assistance Branch, Office 
of the Judge Advocate General, United States Army, Lt. Commander E. I. Snyder, exer- 
cising a dual function for the United States Navy, Mr. Tappan Gregory, chairman of 
the American Bar Association’s Committee on War Work, Mr. Leonard J. Emmerglick, 
Administrative Assistant of the Association’s Committee on Coordination and Direction 
of War Effort, and Mr. Harold H. Bredell, Executive Assistant of the same committee, 
who has just returned from a series of trips which have brought him into contact with 
Legal Assistance Officers and state and Seal ber association war work committee members 
in thirty-six states. 

It is expected that a large number of legal assistance officers will attend. The session 
should afford an opportunity to all interested in this work to exchange experiences with 
the members of the panel and each other, and to learn how to advance their legal assist- 
ance activities. 

On Tuesday evening, August 24th, at 8:30, the second session of the Assembly will 
hear and see the story of “The ‘Lawyer in the Army.’” Hon. Robert P. Patterson, The 
Under Secretary of War, will speak. Brig. General Cornelius W. Wickersham, Com- 
mandant of the School of Military Government, at Charlottesville, Virginia, will discuss 
the purposes and functioning of that institution, unique in American military history. 
The role of the soldier-lawyer in the administration of military justice will be presented 
in a motion — ye wee by the United States Signal Corps. This film, produced with 
the best Hollywood iques and with military accuracy, a a court-martial trial, 
with graphic explanation of the procedure. The film has already won the high praise of 
many lawyer observers. 


The following is the text of Navy Department Circular R-1164: 
Action: All Ships and Stations 


1. The following instructions relative to the 
establishment of legal assistance offices in the 
naval service are hereby promulgated: 


2. Purpose. These instructions are issued for 
the purpose of establishing in naval districts and 
elsewhere in the naval service legal assistance 
offices to provide legal assistance to naval per- 
sonnel in the conduct of their personal affairs 
and to expand such services where now being 
rendered. This action is being taken in coopera- 
tion with the American Bar Association and 
various State bar associations. 


3. Legal-Assistance Offices. The commandant 
of each naval district, and the commandant or 
other commanding officer of each navy yard, 
naval station, Marine Corps base, Marine 
racks, or other naval activity where qualified 
lawyers are available in the naval service, will 
establish a legal-assistance office and assign one 
or more officers to perform duties as hereinafter 


described. The officer in command of any of 
the forces afloat may, if considered desirable, 
also establish a legal-assistance office with such 
modifications as may be necessary to meet exist- 
ing conditions. Where a legal office already 
exists, such legal-assistance office may be a sec- 
= of, or otherwise assimilated with, such legal 
office. 


4. Local Supervision. The district legal officer 
of each naval district shall, under the direction 
of the commandant, exercise general supervision 
and coordination of all legal-assistance offices 
within the district. 

5. General Supervision. The general organi- 
zation, supervision, and direction of such legal- 
assistance offices and officers is assigned to the 
Judge Advocate General, who will collaborate 
with the American Bar Association in the estab- 
lishment of a system of legal assistance. The 
district legal officers and other local legal officers 
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will collaborate with the State and local bar 
associations and legal-aid societies within their 
respective districts. (See paragraphs 11 and 12.) 


6. Qualifications of Legal-Assistance Officers. 
Legal-assistance officers shall be members of the 
bar of a State, Territory, or the District of 
Columbia but need not necessarily be commis- 
sioned officers. However, where available, off- 
cers so designated should Possess sufhcient 
maturity and legal experience to inspire confi- 
dence and to discharge their duties efficiently. 
If there is no such qualified person available for 
such assignment, a suitable officer may be 
assigned as acting legal-assistance officer until a 
qualified legal-assistance officer becomes avail- 
able. Such acting officer may perform all the 
functions of a legal-assistance officer except 
giving legal advice and counsel or otherwise 
practicing law. 


7. Duties and Services of Legal-Assistance 
Offices. Legal-assistance officers, in addition to 
any other duties which may be assigned to them, 
shall render such personal legal assistance to 
naval personnel and their dependents (including 
all components of the Navy, Marine Corps, an 
Coast Guard, and persons serving = — 
forces an here, and where necessary the per- 
sonnel of other branches of the armed forces) 
as is deemed necessary or desirable for their 
morale or efficiency, which may include but is 
not necessarily limited to the following: 


(a) Establish contact with the committees on 
war work of bar associations and legal- 


aid societies for the purpose of arranging 
for the designation of members of the 
civilian bar to serve with such legal- 
assistance offices. 


Collaborate and maintain liaison with 
such designated civilian lawyers in the 
organization and operation of any such 
legal-assistance office. 


een, advise, and assist naval per- 
sonnel and, in proper cases, refer such 
personnel to an appropriate bar commit- 
tee or legal-aid organization or to such 
individual civilian lawyers as may have 
been designated by such bar committee 
or organization or other individual law- 
yers, avoiding, however, at all times in 
referring legal matters to civilian lawyers 
which may involve fees favoring any par- 
ticular civilian lawyer or lawyers directly 
or indirectly. 


If practicable, make arrangements to have 
one or more civilian lawyers visit each 
legal-assistance office at regular intervals 
during prescribed hours to interview any 
naval personnel who may desire their 
advice, counsel, or services. Such visits 
should be well publicized and, so far as 
practicable, be confined so as to cor- 
respond with the most appropriate inter- 
vals in the schedule of naval duties of 
naval personnel. 

Perform such other services necessary to 


accomplish the objects and purposes of 
such legal-assistance offices. 
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(f) Legal-assistance officers, however, will 
not advise or assist naval personnel in 
any case in which such personnel are or 
may be involved in an investigation or 
court martial or other official proceedings. 
In all such matters legal-assistance officers 
shall be governed by existing regulations, 
orders, and practices. Nor will legal- 
assistance officers appear in person or by 
pleadings in or before civil courts, boards, 
or commissions as attorneys for persons 
otherwise entitled to the advice and coun- 
sel of such legal-assistance officers. This 
provision, however, will not be construed 
to interfere with the present practice of 
naval officers appearing in police or other 
criminal courts as representatives of the 
commandant or commanding officer where 
naval personnel may be involved. 


Legal-assistance officers will as far as 
possible avoid handling legal matters 
which should in their judgment appro- 
priately be handled by private counsel. 
In no event should a legal-assistance office 
act as a collection agency nor lend its 
aid to defeat the fair collection or legal 
enforcement of any just debt or obliga- 
tion. Also, except in unusual circum- 
stances, legal-assistance officers will ren- 
der legal service only at the legal-assist- 
ance office. 


8. Direct Action of Legal-Assistance Officers. 
The Judge Advocate General's Office and the 
district legal officers are authorized to correspond 
directly with each other and with legal-assistance 
offices in the performance of their supervisory 
duties. Except where otherwise ordered by com- 
petent authority, all legal-assistance officers are 
authorized to correspond directly with, and refer 
legal matters to, legal-assistance offices of other 
naval districts, yards, or stations and appropriate 
organizations and persons insofar as they relate 
to personal legal matters of the persons served. 


9. Confidential and Privileged Character of 
Services Rendered. The usual attorney and client 
relationship shall be maintained by legal-assist- 
ance offices. All matters upon which the office 
is consulted by persons entitled to do so, and 
the files thereof, will be treated and considered 
as confidential and privileged in a legal rather 
than a military sense. Such confidential matters 
will not be disclosed by the personnel of the 
office to anyone, except upon the specific per- 
mission of the person concerned, and such dis- 
closure may not lawfully be ordered by superior 
naval authority. Strict observance of this rule 
is essential to the proper working of the office 
in order to establish confidence in its integrity 
and to assure all naval personnel regardless of 
rank or grade that they may disclose frankly and 
completely all material facts of their legal mat- 
ters to the office personnel without fear that 
such confidences will be disclosed or used against 
them in any way. 


10. Variations in Procedure. Local conditions 
may make variations from the above-described 
procedures necessary for the proper and effective 
organization and operation of any particular 
legal-assistance office. For this reason the provi- 
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sions of these instructions are intended to be 
flexible and should be liberally construed in 
order that the purpose for which such office is 
established may be accomplished. 


11. Present Directory of Bar Association Com- 
mittees on War Work. 


(a) Committee on War Work of the Ameri- 
can Bar Association. 
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(b) Chairmen of State Bar Association Com- 

mittees on War Work. 

12. Directory of Established Legal Aid Organ- 
izations. 

13. Where legal-assistance offices are to be 
established, as herein contemplated, they should 
be established as soon as possible without fur- 
ther directive. 


AMERICAN BAR ASSOCIATION 


COMMITTEE ON COORDINATION AND DIRECTION OF WAR EFFORT 


1. Navy Department Circular R-1164, June 26, 1943. 
2. War _ Circular No. 74, March 16, 1943 (described in detail in the War Letter for 


BATTLE PRATTLE 


In the February JOURNAL we asked that letters from lawyers in the service be sent us 
for publication in this column. Result: three letters. In the August JOURNAL we renewed 
our plea. Below are all of the letters elicited thereby — IT being to old standby, Robert 
M. Clark, from Major Orlin A. Weede, of the Kansas City, Missouri, and Kansas State 
bars: 


Dear Robert: 


Herewith is my check for $9.00, covering $5.00 annual dues and $4.00 in reimburse- 
ment of stamps in my possession as Chairman of the Radio Committee of the Association. 
(Should pay you some interest on the $4.00 as I went on active duty in army March 23, 
1942). Please have the JOURNAL sent to my permanent address: 5810 High Drive, 
Kansas City, 2, Missouri (which is in Johnson County, Kansas). [Editor's note: The 
$5.00 was refunded to Major Weede inasmuch as membership is continued, gratefully 
and gratuitously, to all members in the armed forces — and the JOURNAL is sent them 
free of charge. } 


Am in charge of the army Reclassification Center, 710 Omaha Loan & Bldg. Assn. 
Blidg., Omaha, a separate installation. We cover the Seventh Service Command, all com- 
panies for Air Corps, Ground Forces and Army Service Forces, reclassification of com- 
missioned officers. The Reclassification Board of at least five members (minimum number 
that can sit) passes on all cases. The Commanding Officer of the officers concerned places 
the officers before the board when deemed unsatisfactory in current assignment or assigned 
to duties for which not fitted. The board passes upon the military efficiency of the officers 
and recommends to the Commanding General where the officers should be ordered to 
duty, or eliminated from the service. Wish you would drop in on me if you get into this 
neighborhood. Was very sorry to hear of the death of Bruce Hurd. He was a capable and 
fine fellow. Give Mrs. Hurd my best wishes when you see her, also. I was in KU with 
both Bruce and Madaline. With best wishes to you, as ever, I am, 


Sincerely yours, 
Orlin A. Weede.” 
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APPROVED LEGAL DIRECTORIES 


The publishers of the law lists and legal directories listed below have received from 
the Special Committee on Law Lists of the American Bar Association, as to the list of 
lawyers’ names in their 1944 editions, a Certificate of Compliance with the Rules and 


Standards as to Law Lists. 


Commercial Law Lists 


A.C.A. List (October, 1943-1944 edition) 
Associated Commercial Attorneys List 
92 mm | Street 
New York City 


American Lawyers Quarterly 
The American Lawyers Company 
N.B.C. Building 
Cleveland, Ohio 


Attorneys List 
U.S. Fidelity and Guaranty Company 
Redwood and Calvert Streets 
Baltimore, Maryland 


B. A. Law List 
The B. A. Law List Company 
Plankinton Building 
Milwaukee, Wisconsin 


Clearing House Quarterly 
Attorneys National Clearing House 
Fawkes Building 
Minneapolis, Minnesota 


The Columbia List 
The Columbia Directory Company 
320 Broadway 
New York City 


The Commercial Bar 
The Commercial Bar, Inc. 
521 Fifth Avenue 
New York City 


C-R-C Attorney Directory 
The C-R-C Law List Company, Inc. 
50 Church Street 
New York City 


Forwarders List of Attorneys 
Forwarders List Company, Inc. 
38 South Dearborn Street 
Chicago, Illinois 


The General Bar 
The General Bar, Inc. 
36 West 44th Street 
New York City 


International Lawyers Law List 
International Lawyers Company 
R.K.O. Building 
New York City 


The Mercantile Adjuster 
The Mercantile Adjuster Publishing Company 
10 South La Salle Street 
Chicago, Illinois 


The National List 
The National List, Inc. 
75 West Street 
New York City 


Rand McNally List of Bank Recommended 
Attorn 
Rand McNally & Company 
536 South Clark Street 
Chicago, Illinois 


The United Law List 
The United Law List Company, Inc. 
280 Broadway 
New York City 


Wright-Holmes Law List 
Wright-Holmes Corporation 
225 West 34th Street 
New York City 


Zone Law List 
Zone Law List Publishing Company, Inc. 
Louderman Building 
St. Louis, Missouri 


Directory of Commercial 
Attorneys 


American Lawyers Annual 
The American Lawyers Annual Company 
N.B.C. Building 
Cleveland, Ohio 


General Law Lists 


American Bank Attorneys 
American Bank Attorneys 
18 Brattle Street 
Cambridge, Massachusetts 


The American Bar 
The James C. Fifield Company 
Fawkes Building 
Minneapolis, Minnesota 


The Bar Register 
The Bar Register Company, Inc. 
One Prospect Street 
Summit, New Jersey 


Campbell's List 
Cam pbell-Broughton, Inc. 
140 Nassau Street 
New York City 


Corporation Lawyers Directory 
Central Guarantee Company, Inc. 
141 West Jackson Boulevard 
Chicago, Illinois 
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The Lawyers Directory 
The Lawyers Directory, Inc. 
18 East Fourth Street 
Cincinnati, Ohio 

The Lawyers List 
Law List Publishing Company 
70 Fifth Avenue 
New York City 


Russell Law List 
Russell Law List 
527 Fifth Avenue 
New York City 


Sullivan’s Law Directory 
Sullivan’s Law Directory 
33 South Market Street 
Chicago, Illinois 


General Legal Directory 


Martindale-Hubbell Law Directory 
Martindale-Hubbell, Inc. 
1 Prospect Street 
Summit, New Jersey 


Insurance Law Lists 


Best’s Recommended Insurance Attorneys 
Alfred M. Best Company, Inc. 
75 Fulton Street 
New York City 


Hine’s Insurance Counsel 
Hine’s Legal Directory, Inc. 
38 South Dearborn Street 
Chicago, Illinois 
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The Insurance Bar 
The Bar List Publishing Company 
343 South Dearborn Street 
Chicago, Illinois 


Interstate Commerce Commission 
Practitioners 


National Guide Attorneys and Practitioners 
The Traffic Service Corporation 
418 South Market Street 
Chicago, Illinois 


Probate Law List 


Recommended Probate Counsel 
Central Guarantee Company, Inc. 
141 West Jackson Boulevard 
Chicago, Illinois 


State Legal Directories 
The pant state legal directories published 


y 
Legal Directories Publishing Company 
310 Reisch Building 
Springfield, Illinois 
Illinois Legal Directory 
Indiana Legal Directory 
lowa Legal Directory 
Kansas Legal Directory 
Missouri Legal Directory 
Ohio Legal Directory 
Pennsylvania Legal Directory 
Texas Legal Directory 
Wisconsin Legal Directory 


Foreign Law Lists 


Canada Legal Directory 


—_ Bonded Attorney & Legal Directory, 
Lt 


57 Bloor Street 
Toronto, Ontario, Canada 


The International Law List 
L. Corper-Mordaunt & Company 
104 High Holborn 
London, W. C.1, England 


Canadian Credit Men’s Commercial Law and 
Legal Directory 
Canadian Credit Men's Trust Association, Ltd. 
137 Wellington Street, West 
Toronto, Ontario, Canada 


Canadian Law List 
Canadian Law List Publishing Company 
24 Adelaide Street East 
Toronto, Ontario, Canada 


The Special Committee on Law Lists of the American Bar Association has issued 
Letters of Intention to the following publishers for the law lists or directories specified. 
These Letters of Intention expire on December 31, 1943. 


Colorado and Nebraska Legal Directory. 


Michigan Legal Directory. 
Oklahoma Legal Directory. 


Pacific Coast Legal Directory for the States of California, Oregon and Washington— 
Legal Directories Publishing Company, 310 Reisch Building, Springfield, Illinois. 
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Registro Professional de Abogados de Los Estados Unidos de America — Inter- 
American Legal Directory Company, 225 West 34th Street, New York City. 


* * * * 


In issuing a Letter of Intention, the Committee does not certify that a law list pro- 
posed to be issued will actually be issued or that it will comply with the Rules and 
Standards as to Law Lists. The Letter of Intention is issued solely upon the representa- 
tions made by the publisher, as to the manner in which the list will be published, main- 
tained and circulated. 

Prior to issuing such a law list the publisher or promoter is required to file with the 
Committee a statement representing the manner in which it proposes to publish, main- 
tain and circulate said list. If the representations in such statement indicate that said list 
will, when issued, meet the requirements of the Rules and Standards as to Law Lists, the 
Committee issues a Letter of Intention to the publisher. If the publisher so publishes the 
first complete edition of said list on or before December 31st of the year following the 
issuance of the Letter of Intention, the Committee then issues its formal Certificate of 
Compliance. If the publisher does not — said list on or before the proposed issuance 
date, the Committee may either extend the time limit within which the publication may 
be published or may revoke the Letter of Intention. 
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FIRESIDE CHATS 


Conducted by 


GROVER PIERPONT 
of the 18th Judicial District 

















“Herc” Morris, Wichita attorney who is 
thoughtful and investigatingly minded, calls 
attention to the following from the Declaration 
of Independence as drafted by our forefathers 
and applied to the then King of England, to- 
wit, George III: 

“He has made Judges dependent on his Will 
alone, by refusing his assent to laws for estab- 
lishing Judiciary Powers. 

“He has erected a multitude of New Offices, 
and sent hither swarms of Officers to harass our 
People, and eat out their substance. 

“He has combined with others to subject us 
to a jurisdiction foreign to our conétitution, and 
unacknowledged by our laws; giving his Assent 
to their acts of pretended Legislation; * * * For 
imposing taxes upon us without our Consent; 

“For depriving us in many cases, of the 
benefits of Trial by Jury.” . . . Etc. 

Full text is found in G.S. 1935, including 
capital letters. 

It is quite certain that “Herc’’ doesn’t mean 
to imply anything. He just wants all lawyers 
to become acquainted with what seemed the 
paramount issues in 1776, the date being July 4. 

* 

More lawyers are going to the service. Every 
few days one slips back for a short leave before 
going to other assignments. It’s a shifting war, 
with ever-changing scenes and continual move- 
ment of personnel. The most impressive report 
and the most general seems to be that after all 
we are doing pretty well; that we have a fine 
staff, real leadership, and men and women who 
are going to get the job done. Always the 
thought keeps coming up, “Are we doing as 
well on the home front as they are on the mili- 
tary front?” It’s a hard question to answer. A 
socially minded woman asks, “Why should I 
make bandages at the Red Cross? I don’t have 
any boys in service.” Fortunately, she didn’t 
speak for the loyal women who ate doing the 
job. 


Folk keep asking such question as this, “What 
will it be for lawyers after the war?” Could it 
be that no one can answer that question until 
ten or twelve million service men come home 
again. Certainly with lawyers seeing many peo- 
ple, many systems of courts, differing customs, 
divergent attitudes of other nations, a new 
conception of America and a new evaluation of 
our privileges and opportunities is to come. 


* 


Peoples are restless. They cannot wait for 
time and experience to work out problems. Our 
generation wants to do all things for all coming 
generations. Great changes do not come on the 
instant nor by forced marches. 


* 


If it is true, as reported, that $2,500 is to be 
the basis each year for a family of four after 
the war and that net incomes above that amount 
are to be few, what will that mean for the 
lawyer? Can we visualize a nation paying taxes 
five to ten times as great as in pre-war days? We 
must begin to see such a future for only thus 
can we take care of the national debt and pay 
our current bills. 

* 


Let us see if this is not a correct statement. 
Any generation of peoples finds happiness in 
accord with what it is accustomed to see and do. 
Our boys and girls will know only high cost of 
government, meaning high taxes with corre- 
sponding restrictions on private expenses. There- 
fore, knowing nothing else, they will be just as 
happy in their day as we are or have been in 
ours. Let's keep the happy idea and have con- 
fidence in our ability. Too many are letting 
down on the home front and trying to look into 
a future not meant for them and of which they 
can know little. Pardon all this and if you have 
a better idea send it on. 
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SoME THINGS THIS COLUMN HAs SUGGESTED 


More 
judges. 

A reorganization of the judicial system of 
Kansas. 

Appointment of prosecuting attorneys to serve 
as district attorneys. 

Appointment of district clerks by the judges. 

Adjustment of salary schedules. 

Transfer of judges to care for increased work 
instead of creating new offices. 

Findings of facts to be written immediately by 
the judge after hearing evidence and before 
requested conclusions of law are made. 

A living salary for members of the legisla- 
ture. 

Proper qualifications for probate judges under 
the new code. 

Use of district judges on the Supreme Court 
bench and occasional use of Supreme Court 
Justices on the district bench. 

A reorganization of our county government 
system. 

Juries of six or eight in misdemeanor and 
civil actions. 

A two-thirds or three-fourths verdict under 
our present jury system. 

Better court room arrangements. 

One year in a certified law office as part of 
law course. 

And etc. and etc. 


cooperation between lawyers and 


* 


How many of these have received affirmative 
approval followed by action? After all, maybe 
the entertainment has been worth the effort. 


* 


As the hare said to the tortoise, “If I hadn't 
broken my leg on that last hop I would certainly 
have won the race,” or did he? 


* 

I am going away on a trip. When I come 
back I will finish this. And let’s hope inspira- 
tion will some place catch up with willingness. 

* 

Three weeks have elapsed. During that time 
much space in travel has been covered. Visits 
have been made with lawyers of Ohio, New 
York, New England, New Jersey, Pennsylvania, 
Maryland and Virginia. Everywhere the same 
situation exists. Law business, that is work in 
the courts, has become less. Much of the old 
office practice has disappeared. Instead there is 
a great volume of new work being done. Law- 
yers are compelled to learn new ways of prac- 
tice. In some places many are taking their turns 
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for four hours a day in defense plants. One 
judge was doing his four hours. 
* 

In one eastern state a judge, in accord with 
advice from his bar association, directed mem- 
bers of a jury to keep notes during a trial that 
they might better remember the facts during jury 
deliberation. It was hailed as a great advance by 
bar and press. But alas the court of appeals of 
that state reversed the case. The gist of the 
opinion as reported in the press seemed to be 
that jurors might voluntarily take notes but they 
should not be required by the trial judge to do 
so. Of course, we must allow for some inac- 
curacy in the report. Anyway, the experiment 
did not work out. 

* 


At another point there was a violent contro- 
versy going on between thirteen judges and 
their chief justice. It seems the latter made a 
report of the work done and incidentally it 
appeared that quite a few of the judges were not 
carrying their share of the load. The papers 
were full of charges that the chief justice was 
trying to get credit for himself and attempting 
to injure some of the judges. One says, “The 
whole thing is a vicious and unjust attack upon 
me.” Another says, “The court statistical record 
is a fraud with its only purpose to deceive the 
public.” It all ends up with “We are all human 
at that, even judges.” 

* 

A word about travel. Don’t, unless you just 
have to. Once you are delayed and miss your 
reservations you are in terrible shape. For 
instance, the doctor kept me in bed three days 
with a strep throat. Lost all reservations. Left 
Newport News, Va., five hours early by coach 
so would make connections in Cincinnati. Beau- 
tiful daylight ride over the mountains from 
Charlottesville to White Sulphur but when we 
neared Huntington, W. Va., we were informed 
we must change trains. Arrived 11:30 with one- 
hour wait scheduled. Wait was until 2:30 a.m. 
Then we were put on a train which was not 
much better than a cattle train. Foreign children 
of many varieties were spread naked over the 
seats. The car was old, worn, dirty and the 
toilets were indescribable in their filth. Finally, 
we arrived at “Cincy” so late we missed the 
B. & O. by ten minutes. We still had a chance 
to catch the Missouri Pacific Sunflower at St. 
Louis. Fifty miles out we still had 35 minutes 
in our favor. Suddenly we stopped on a switch. 
After 45 minutes an engine and two coaches 
whisked by our train of fifteen coaches. Arriving 
in St. Louis we ran eight car lengths, fought 





144 


through the crowd to the gate and saw the end 
of the Sunflower as it left. Called twelve hotels. 
Not a room. Teachers’ convention. First train 
to Kansas City at midnight, five hours away. 
Tired, worn, no sleep, likelihood of standing up 
all night and the next day. What would one do? 
That’s right, call up a friend. And what a joy 
when he offered, “I've got a room for you. Will 





The JOURNAL 


be right down after you.” Blessed are friends, 
A good night's rest. Another day delay. Then 
in on the Sunflower to Wichita and a day in bed 
to rest, sleep and recuperate from a vacation. 
Well, if you must travel, go. But beware that 
you do not lose your reservations. They are 
precious and not easily recoverable. 
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5707 Cherry Street, Kansas City, Missouri 


Country Style 


By R.S. BARNETT 



































Bert Woods, his wife and daughter came 
to Kansas City on a shopping trip, and the 
daughter went in one of our department 
stores to buy a sweater, laid her purse 
down, and when she went to look for it, it 
was gone. These country folks come to 
town, and readily assume all the city folks 
are honest. Miss Woods will testify now 
that some are not. 

Willard Haynes has been home with a 
dose of flu for a week or so. I guess he is 
out now, back at the office. 

Estill Bruce I caught recently in Topeka 
— looking for a ride back to Holton. I 
guess he got back. I didn’t see him again. 

John Davis, the J.B.A. general counsel, 
I found away on a business trip, the few 
days I spent in Topeka. 

I saw Herchel Washington today. He 
has an office in Kansas City of his own, 
and I understand he still keeps up the office 
of his father’s at Leoti; makes a trip out 
about once a month. - 

J. Paul Stevenson of Sterling has moved 
into a new office. I don’t know how many 


new clients may be attracted, but I hope a 
many. 

Lewis Clevenger left Salina to take a 
job in the Tax Department of the State at 
Topeka. I have not seen Lewis, but he has 
been in State Departments before and 
knows all about the routine. 

Gene Linville and Lon Manker, of 
Salina, offered me a job as “steno.” They 
had heard somewhere I could . Seems 
that salary was no object, but disposition 
= a prime requisite, so I didn’t take the 


Ralph Gilchrist of Wichita heard the 
draft call. On reporting, they placed Ralph 
in charge of the squad. It seems they go 
from Wichita to Leavenworth by bus. 
Ralph put the squad in drill formation, 
but before he could give the “to march,” 
someone handed him a Red Ribboned 
Bouquet, much to his embarrassment. A 
dirty trick, I calls it. 

Ollie Wittmer is with Adams & Jones 
of Wichita — taking the place of Ashford 
Manka who, I understand, is with the Pro- 
curement Division of the Air Forces in 
Wichita. 

Langdon Morgan of Hugoton was a 
Wichita visitor about October 28-29 — saw 
him twice. Once he seemed to be lost; the 
second time he fared no better; he was 
with Wilbur Jones. 

Lee Cushenberry left the O.P.A. for 
service. Lee says he wishes the Army life 























would be as regular as the O.P.A. life. It 
won't be of course. Funny part of it is 
(he gets good pay where he is), the army 
pays much less and works more. 

I have only heard of two legal nimrods. 
Theo Janicke from Winfield and Hal Har- 
lan of Manhattan. I took a turn at South 
Dakota, rather heeded the duck call, rather 
than the call of the Bar — hence the hash 
will be short. 

Jim Galle of McPherson not only got a 
new wife about a year ago, but now has a 
baby daughter as well. 

Erick Jernberg has left Lindsborg for 
McPherson, and, as I understand, was ap- 
pointed County Attorney. 

Carl Chase of Eureka spent several 
weeks in Wesley Hospital at Wichita. I 
guess by now he is home and doing better. 
Too bad, Carl. 

Wayne Coulson of Wichita leaves for 
the service about November 29. I don't 
know but I think Wayne didn’t mind go- 
ing — rather looked forward to the expe- 
rience. 

Bob Postlethwaite of Mankato died early 
in November, rather unexpectedly. I got 
a letter from Don — he came in from St. 
Francis to sort of look after the office tem- 
porarily, until he could get someone in 
there. By the way, there might be an 
opening for some young fellow. 

Fred Wheeler of Pittsburg died in July 
—and Leo McKenna died the middle of 
October. Both good lawyers and good 
friends. 

The Executive Council of the Bar meets 
in Topeka November 27 where the matter 
of a new Bar secretary will be discussed, 
and where they will decide the future 
destiny of the Bar. 

Steve Church of Greensburg tells me 
his brother, Bert Church, is stationed at 
Kansas City, Missouri, with an office in the 
Federal Building, with a rank of Major. 

Orlie Underwood of Greensburg is not 
getting along so well. He suffered a heart 
attack a year ago; moved his office down 
on the ground floor, and since, I under- 
stand, he has been getting along all right. 

Vern Light of Liberal has just returned 
from a trip to Colorado. He went out to 
look into the affairs of an estate. 

C. C. Wilson of Meade is about to buy 
the building his office is in. I understand 
it will be auctioned in December. C. C. has 
just returned from a trip to Washington. 
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Along with Mrs. Wilson, they y age 
the War Building. C. C., coming from a 
small town, didn’t like to get mixed up 
with 35,000 people all employed in one 
—— 

Charlie Vance and Charlie Tucker of 
Liberal still keep house together, and to all 
outward appearances get along; but th 
remind me of the couple who both worked, 
one at night, the other all day. When they 
passed each other all they had time to say 
was “Hello.” Charlie Vance works all 
night and Charlie Tucker all day. 

Dick Hickey of Liberal is dicting with 
the Draft Board. He expects the call any 
time now. 

Jim Williams of Dodge City got his 
wings early in the war. He flies an obser- 
vation plane from the deck of the Pensa- 
cola (a cruiser). The ship took quite a 
beating in the battle of Guadalcanal with 
Jim aboard. I am not sure, but wasn’t this 
the boat Admiral Calloghan was killed on? 
Anyhow, as I got the story from Carl Van 
Riper, the ship put in to Mare Island for 
repairs, is now back in service with Jim 
aboard. I'll bet Jim can tell some stories. 

Gene Coombs has quit the F.B.I.— 
moved in with Sandy Winsor and Claude 
Counts under the firm name of Winsor, 
Coombs & Counts. 

I stopped in to see S. S. Alexander at 
Kingman. Alex loaded me up with four 
big bass and two ducks out of his locker. 
The bass were particularly good. Thanks 
again, Alex. 

Claude Chalfant and I got the navy all 
straight on how to run the air base at 
Hutchinson, and in general settled the war. 
It was interesting while it lasted — I mean 
our conversation. 

John Bradley of Wellington died some- 
where about October 15. John had been 
home for some eighteen months with a 
heart attack, confined to his bed. I guess 
he had a very miserable time of it. 

Kirke Dale went up with me on the 
Ranger one Friday night for a weekend in 
Kansas City not long ago. 

Bill Vernon of Larned made a speech 
before the Dodge City Chamber of Com- 
merce November 21 at the Lora-Locke 
Hotel. Bill can make a good speech, if it 
is on something he is interested in. I know 
it was good if it was on the New Deal. 

Russell Strobel of Larned has enlisted in 
the army. He being President of the 
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Southwest Bar leaves that office vacant, the 
duties falling on Ted Kelly of Great Bend 
as Vice President. Ted tells me the meet- 
ing will be held at Dodge City December 
27, as usual. While they don’t expect a 
large attendance, they do expect a goodly 
number. The five District Judges will be 
in ee of the program. Each judge is 
assigned a part, each one is expected to 
come through. I know they will come 
through, provided they do not play pitch 
the better part of the night before with the 
Local Bar. The meeting will have three 
sessions with a banquet at night. Jud 

Helvering has been asked to make a tall 
and an invitation has been extended to all 
the Bar, its officers, and the Supreme Court. 

Melvin Nuss of Great Bend appeared 
before Judge Peters at Jetmore, Tuesday, 
November 2. I hope the judge was in fine 
fettle. 

John Etling of Kinsley I found in 
Topeka when I visited with Harley 
Thompson’s new secretary. Harley thinks 
now he has such excellent assistance he 
can leave the office indefinitely. While Bill 
Beazely tried to entertain the County Com- 
missioners I waited, in vain. This Kinsley 
bunch is the darndest bunch of gadders I 
ever saw. 

My old friend, Clyde Allphin of Great 
Bend, has been in the hospital, not doing 
so well. The reports are better, and Clyde 
is expected back soon. 

Fred Conner is still at San Diego, Cali- 
fornia, so Ted Kelly reports, trying to get 
into the service. 

John Flynn is still holding the Branine 
office down. Mr. Ezra Branine has been 
home for some time on account of ill 
health. Alden is still in the oil business, 
but expects to get out and continue full 
time in the office. 

Cliff Magaw in five days would have 
passed the mgt on the draft. 
He waited to be called, nothing happened, 
so he, like a good soldier, enlisted. 

Sid Nye was buying several presents for 
members of the Lions Club who were 
enlisting. Sid says nothing gave him more 
pleasure. 


Henry Butler of Wichita, as well as Ed 


Arn, left November 1 for the Navy. Harry 
Coffman of Lyndon and Lee Vaughn also 
go back with the same contingent. 
Langdon Morgan of Hugoton was a 
Wichita visitor the latter part of October. 
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I asked Langdon about Southwest Kansas. 
He said it had been awful dry, no wheat 
prospects. I thought to myself —as long 
as I have been acquainted in Western Kan- 
sas I have never known the country to 
escape whatever it is that is bad, along 
with our other troubles, no crops — and so 


it ‘ 

Swede Stroberg of Newton married a 
Miss Barbara Beechley of San Francisco in 
August. Swede, I guess, is sailing the high 
seas; from what he says, I don’t know just 
what he means. 

Robert Allen Peterson is now a topkick 
in the army of Camp Fannin, Texas, so 
reports his brother, Barney Peterson of 
Newton. I guess Al just pushed his way 
through Washburn when the war came on. 
I understand he has never practiced. 

Despite the efforts of Johnnie Eberhardt, 
Bob Clark, and myself to get you guys in 
the service to tell us where you are, and 
what you are doing, nothing ever comes 
back. Outside of one letter from Enos 
Hook and one from Lloyd Ruppenthal 
(that is all we have had to date), the re- 
—_ has been almost nil. This is your 

r and your magazine, why don’t you take 
some interest in it and let us hear from 

ju? 

Art Snyder of Hutchinson and Harry 
Dunn and the Sheriff went to Los Angeles 
to extradite a fellow wanted at Hutchinson. 

Wes Brown is spending the week at 
Wichita taking the istory. 

Bill Carey is now a major in the business 
end of the Air Force, stationed at Los 
Angeles. 

My old friend, W. P. Waggener of 
Atchison, died somewhere about October 
10. If there ever was a man who liked to 
buy law books it was W. P. He was a 
friend of every member of the Bar, and 
held in high esteem by all who knew him. 
A grand and lovable gentleman. 

Bruce Hurd followed the death of his 
brother, Art of Abilene, within two 
months. Bruce went to Mayo’s and died up 
there. The Santa Fe as well as the state 
lost one of its best-liked lawyers. 

The Topeka Bar Secretaries Association 
are having their monthly meeting October 
19 at the Shelter House in Gage Park. Mrs. 
Crummer, the young lady who looks after 
Harry Colmery’s office, seems to take as 
much or more interest in the Association 
than another lady whom I know of. 











HASH 


I understand Lorena Adams, the hg 
runs Bart Griffith's office, is president. I 
saw Lorena on the street the day of the 
meeting. She had a cold, had just gotten 
up after a week in bed. She rather opined 
the place for her was a beauty parlor where 
she could get her head rubbed. I guess 
they held the meeting without her. 

J. Arthur Meysers and Byron Gray, 
along with Art Claussen, have moved into 
Harry Colmery’s suite in the Bank of 
Topeka Building, while Harry helps Rob- 
ert W. Johnson and the War Production 
Board run the War Industry. Harry is with 
the W.P.B. at Washington. 

Byron Gray of Topeka, representing the 
State of Kansas and the Meat Packers 
Association, is appearing before the I.C.C. 
in a hearing being held at Denver, Seattle, 
Portland, Los Angeles, and Frisco. 

Baldy Mitchell and Eldon Wallingford, 
our genial attorneys general, along with 
Gene Stanley, are in Washington before 
the U. S. Supreme Court on the Colorado 
Water case. They've been gone for some 
time, and as far as Baldy could see, they 
are making some progress. 

Freddie Mann, Wadie Shaw, and Frank 
Eresch, all of Topeka, are together in Lon- 
don with the J.A.G.D. They are conduct- 
ing hearings — and in general doing what 
the department requires. They all report 
their interest in the work. 

Dick Stevens and family left for Cali- 
fornia on October 15 to be gone about two 
weeks. Dick is the big gun in the Legal 
Department at the Sunflower Ordnance 
Plant at Eudora, Kansas. 

John Davis is now General Attorney of 
the S.B.A. at be ae Ladbury resigned 
June 1, is now with the Mrs. Stovers Candy 
Company at Kansas City handling the tax 
work. 

Dick Woodward of El Dorado was a 
Topeka visitor on October 15. I saw him 
a minute in the Jayhawk Hotel. 

Dave Wilson quit the O.P.A. and 
wended his way to Meade. Dave says 
he can do more for the war effort at home 
than with the O.P.A. 

Rumor has it Joe Ralston will come back 
to Emporia to practice law. Seems Joe 
wants to get back into the private practice. 

Lloyd Ericsson is doing well in Clar- 
ence Beck's office at Emporia. Lloyd has 
found a house to move into, and gives it as 
his opinion he has come to stay. 


147 


Jay Sullivan is doing a good job on the 
District Court of Lyons County. I saw and 
heard him try a pa suit. He did it 
without much preliminary. 

Herb Sizemore, the Probate Judge of 
Harvey County, says he hopes to make 
the navy in the next sixty days. 

Burney Peterson says he has a very low 
draft number order, and expects to greet 
the Uncle any day now. 

Lefty Ryan got about eight months of 
the army. Then they found after that time 
he had a bad ear; out he came on a medi- 
cal discharge, and is now back at Clay Cen- 
ter in the practice. 

Bob Finley of Hiawatha also got a medi- 
cal discharge. He is back in the old home 
being County Attorney again, to which 
office he was elected before he went into 
the army. Bob says home looks good. 

I stopped in Frankfort to see Bill Shaf- 
fer. Found him out of town for a week. 
He couldn’t have been with Hal Harlan of 
Manhattan or Shed Janicke of Wellington. 
They were both in the same place about 
the same time. 

Pete Pierson of Ottawa I saw in Hia- 
watha. Pete said he and Lew Helvern had 
a quiet title suit they were trying to get 
together on. Pete left on the early train 
to get back to Ottawa. 

Clay Center has had several changes. 
W. T. Roche has retired, and Andy ile. 
son is driving an oil transport, this rumor 
has it, as his contribution to “A” coupon 
gas ticket holders. 

Harold Chase from Salina found himself 
at Fort Dodge, Iowa, in the Military Police. 
When he got there, Buzz Hill from 
Wamego, Morris Matuska from Pittsburg, 
Dean McIntyre of Abilene, Mitch Bushey 
from Iola, Pearl Frazee from Syracuse, 
were all there in the same class. All and 
each got along well, except Buz Hill. | 
understand he got careless and busted his 
ribs. He got over it, and is now going 
again. 

They tell me Sam Young of LaCrosse is 
in daily training, for the Army. He drills 
his own wheat, does his own farming, and 
gets badly mixed up on how to charge for a 
probate matter. I get this latter on good 
authority, the former I know Uncle Sam 
will pass on when he gets in line. 

I embarrassed Paul Applegate of 
Wakeeney by making him front for me, on 
a matter of no importance. I am still 
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sorry, Paul, and will not do it again. 

Beryl Johnson of Topeka goes out as 
State Commander of the Legion at Omaha 
September 21, having completed his year. 
Ben Weir of Pittsburg goes in. Looks like 
the lawyers run the legion, too. Good work, 
and good luck, Ben. 

The Richardson family, originally from 
Emporia, seem to be doing their part to 
beat the Axis. Lawrence washed out of 
the army on the age limit after being in for 
some six months. He is now helping a 
bunch of contractors on the Al Can high- 
way. Leeland is in Africa, Captain in 
J.A.J.D., and Louie, the youngest one of 
the boys, is in convoy duty somewhere in 
the Pacific. I haven't seen the judge at 
Emporia for six months; he may be in, too, 
I don’t know. 

Paul Alward went into the navy from 
Topeka September 1, and is assistant in the 
Law Office of the government at Topeka. 

Jake Dickinson is making application for 
the navy. Jake says he is in a hurry. I hope 
he makes it. 

Judge Leonard Birzer of Great Bend 
married Miss Pearl Eveleigh of Great Bend 
August 11. These Great Bend boys are 
the marryingest bunch of lawyers I ever 
saw. They keep me extending congratula- 
tions continuously and in due course Judge 
Birzer comes in for his share. 

Jay Bennett and Bob Hemphill of Nor- 
ton absolved a partnership last December. 
I just found out about it. I don’t offer this 
as a news item, rather I report it as an 
apology for not keeping my column up to 

ate, and refer to the above as an example. 

Art Relihan of Smith Center had an 
ulcer hit his stomach while he was in 
— on business; result: Art spent sev- 
eral weeks in the hospital. I was in Smith 
Center recently and found the office locked. 
I didn’t see either Art or Ted, but I saw 
Scott Rice. While we dickered on a little 
stuff belonging to Lennie Uhl, Scott told 
me of Art’s experience. I know all his 
friends will be glad to know he is on the 


way 7. 

J. F. Peters of Oberlin died in August. 
He was one of the old timers, been at 
Oberlin for many years. 

John Foulks, son of Judge Foulks of 
Ness City, was killed in an airplane acci- 
dent somewhere in Europe or Africa. Mrs. 
John Foulks had just received a letter from 
him saying he was going on a 10,000-mile 
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air trip, from London. Within an hour 
after receiving the letter she got a wire 
telling of his death. John had just gotten 
started in Atchison, taking over the office 
of Tom Maxcey after his death. John was 
a coming young lawyer. 

Ed Beckner of Colby lost a son in an air 
crackup. The boy was a bombardier. | 
guess from what I hear the crew and plane 
were all lost. Ed took it rather logically, 
considering the blow it was. 

Elmer Roth has moved from LaCrosse 
to Great Bend, going into the suite with 
Roy McMullen, on an office arrangement. 
There is one office where the boys both 
farm, and how — and also do a darn good 
job of practicing law. 

Don Foss is still with Bob Blackburn 
and both boys are still holding down an 
office together. Appearances would indi- 
cate they are both getting along well. 

I saw a letter from Tudor Hampton say- 
ing that Dick Jones of Wichita and John 

all of Sedan were all at Ann Arbor in 
the J.A.J.D. School. 

Morris Garvin of St. John made appli- 
cation to an Officers Training School, was 
ordered to report at Fort Riley. After 
going through all the requirements, almost 
completing the course, the school was 
washed out, on the grounds that the army 
was topheavy with officers of this particu- 
lar training. They sent him and the whole 
school home. Morris just got home and 
settled, when the draft board picks him 
up, and now he is a buck private in the 
ranks 


Paul Lockie of McPherson, I under- 
stand, is in— somewhere. I didn’t learn 
where ; anyhow, he is in service. 

Judge Langmade and Wallace Wolf 
have moved into the Court House at Ober- 
lin as Deputy County Attorneys. 

Al Metcalf got into the service, leaving 
the office vacant, and I couldn’t figure out 
whether the partnership was so welded 
together that where one went the other 
followed, or whether the County figured it 
took two men to handle the job. Anyhow, 
I know the County is in good hands. 

ake Nobel is not able to get into his 

ce at Oberlin any more. He comes 
downtown, and sits in the car for a short 
while every day. Jake is another old- 
timer who has seen a lot of changes in the 
law practice over the years. 

Forest V. McCalley who for several 























years was with Vince Heibsch and Bill 
Wertz at Wichita had left to enter the 
service. After a year or such a matter in 
the service, he finally was discharged on a 
medical, is going to Syracuse to act as 
County Attorney in the place of Pearl 
Frazee. 

Bob Fields of Syracuse is at Halstead 
going through some sort of medical treat- 
ment for an ailment he has had for some 
time. Here’s hoping Bob comes through 
quickly. 

Harry Brice, one of the first settlers in 
Gray County, died somewhere around 
May 1. Lester Luther left Cimarron for 
Topeka. Lindley and Shattuck are both 
in the army — leaves no one at the County 
seat. Hap Hazzard of —_ City is acting 
County Attorney, I understand. Carl 
Miller, District Judge, calls Hap and the 
sheriff over to Ford County and holds his 


HASH 


149 





motion day at Dodge City. This as I under- 
stand is a contribution to the saving on 


gas. 

We had a Dodge City or Ford County 
Bar meeting in Judge Carl Miller’s Court 
room, when I arrived there recently. The 
Judge and the Bar were in fine fettle, busi- 
ness good, money plentiful, and a large 
crop of pheasants, to making hunting good 
for Geo. Gould, seemed to be the topics 
of conversation. 

Albert Watkins, another old pioneer, 
died in Dodge City about October 15, leav- 
ing Horace Watkins to carry on, Horace 
being a son. 

Geo. Gould of Dodge City is acting 
County Attorney. Montie Downer left for 
the navy some sixty days ago, he being the 
duly and regularly elected County Attor- 
ney. George seems to enjoy the job and 
the environment of the Court House. 


STATEMENT OF THE OWNERSHIP, MANAGEMENT, CIRCULATION, ETC., 
REQUIRED BY THE ACT OF CONGRESS OF MARCH 3, 1933. 


Of the Journal of the Bar Association of the State of Kansas, published Quarterly at Wichita, Kansas, for 
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ADVERTISING 


You May WIN 





LOSE 
On a Word! 


Words and Phrases 


Permanent Edition 


gives you not only all court defi- 
nitions but shows under what cir- 
cumstance each word or phrase 
was used. 


Ask for full details regarding this 
“One Minute Method” for finding 
the elusive case-in-point. 





Sample Pages Furnished on Request 


WEST PUBLISHING CO. SAINT PAUL 2, MINN. 
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There’s a crowd. 
on the lines 


It’s always a big crowd in these war days. But the Long 
Distance operator keeps the calls moving quickly un- 
less they just get too many for the circuits. @ If she 
says the circuits are busy, you can help by canceling 
your call if it isn’t really important. But if you can’t 
cancel, the operator will request—“Please limit your 
call to 5 minutes.” It’s the work of war we are trying 
to speed over the wires. 






SOUTHWESTERN BELL TELEPHONE CO. 4 


\ 
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Wichita’s Headquarters 


— For — 


MEMBERS OF BAR ASSOCIATION 
AND FRIENDS 


Features that Prove the Allis Was 
“Built for You to Enjoy’ 


@ Kansas’ Tallest Building 

@ 350 Fire-Proof Rooms 

@ 11 Floors Air-Conditioned 
@ Ceiling Fans in Every Room 
@ Two-Channel Radio 

@ Circulating Ice Water 

@ Complete Electrical Outlets 
@ Showers Over All Baths 

@ Bed Reading Lamps 

@ Complete Banquet Facilities 
@ Beauty and Barber Shop 

@ Kit Kat Coffee Shop and Pup Lunch 





IT COSTS NO MORE TO STAY AT THE BEST 


She AL LI S A FRIENDLY HOTEL 


Barney L. Allis, President 











Frank L. Ripple, Manager 
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“IT'S 
MORE THAN 
A ‘LIGHT 
BILL’ NOW” 


. + SAYS Reddy Kilowatt 


Back in the days before the radio and the electric 
refrigerator were commonplace luxuries, Reddy 
Kilowatt's wages might have been properly called 
a “light bill.” 

Today running your refrigerator, radios and 
dozens of other new electrical services, has been 
added to Reddy's job. You've doubled your use of 
electric service since 1929, according to average 
figures of K.G. & E. household users. Yet during 
those same years Reddy's hourly wages have 
gone steadily down—partly because K.G.&E.rates 
have been reduced, partly because you are earn- 
ing a lower rate by using more kilowatt-hours. 


Of course, good lighting is still important to Better 


Reddy Kilowatt’s COLUMN 
“‘Bome people call my monthly pay 

A ‘light bill’ in an offhand way. 

But I do so much. you'll agree. I know. 
The work's net ‘light’ and the bill ig low " 


Reddy Kilowatt 
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The Faith That Built This 
Business Is 70 Years Old 


In commemorating the 70th anniversary of the founding of 
Shepard's Citations * * * two basic factors stand out in mark- 
ing these seven decades of continuous activity. 


In three wars and through all the other vicissitudes of 70 years 
of strenuous American life, this company has never lost faith 
in the future of the United States. It has emerged from each 
dark valley to stand ever upon higher ground, commanding 
wider and wider horizons. Today, in the midst of world wide 
war * * * as upon the occasion of its 45th Anniversary 25 
years ago * * * it believes that the United States can enrich 
still further the opportunities of the matchless privilege which 
it confers: American Citizenship. 

Secondly, inspired with a steadfast faith in the nation, Shepard's 
Citations has never lost faith in itself * * * has never compro- 
mised the high standards of Quality and Fair Dealing upon which 
this business was founded. 


That we have steadily grown and prospered upon the founda- 
tion of these simple principles * * * until we have become 
today, not merely one of the oldest and largest, but the most 
celebrated business of our particular kind in the world * * * 
demonstrates, we believe (and may help in some small way to 
encourage in the hearts and minds of any who may be 
dispirited in these dark times) the soundness of a faith which 
has never proved false. 


a Loe 


Shepard’s Citations 


The Frank Shepard Company 
111 Eighth Avenue 
New York 


Copyright, 1943, by The Frank Shepard Company 
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GOOD LAW OFFICE 


. « » » Opposing lawyers come for a friendly understand- 
ing in matters of compromise and settlement. 


. the responsibilities which you shoulder seem 
lighter, and difficult solutions easier. 


. confidence is radiated, and respect of clients and 
associates seems but the natural result of thesurroundings. 


. ++. expert guidance is offered only after getting the 
facts, analyzing them for prejudice and bias, and forming 
conclusions based on correct facts and legal reasoning. 





which enable the lawyer to have confidence in his ability 


. . « . good law books are known and used,.. . . books 
to handle his clients’ affairs from start to finish. 


— -Assencan pune — 


has its place in a good law office. It enables the lawyer 
to serve his client without fear that he is reasoning from 
half-forgotten principles, and it strengthens his confidence 
in his legal conclusions. 


If you have not added AMERICAN JURISPRUDENCE to 
your library, we suggest that you write us for price, terms, 
and other information. 


THE LAWYERS CO-OPERATIVE PUBLISHING COMPANY 
Rochester 4, New York 


BANCROFT-WHITNEY COMPANY 
San Francisco 2, California 
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lppearance is (Mora 


KNOX HATS ARROW SHIRTS 


MHE Evidence Is In! ... It’s a 
mae Clear Cut Case, The Place To Go 
"To Buy Your Clothes Is .. . 





CLOTHING COMPANY 
HART-SCHAFFNER-MARX TOPEKA, KANSAS HICKEY-FREEMAN CLOTHES 








Speaking of Trusts... 


One of the most important decisions your client will make 
concerns the choice of an Executor and Trustee. The Central 
Trust Company offers you and your client experienced serv- 
ice and full co-operation. Our complete facilities insure 
prompt, efficient, and economical service in all fiduciary 
duties. For individuals we serve as Executor, Administrator, 
Guardian, Conservator, Trustee or Agent. For Corporations 
we serve as Registrar and Transfer Agent of stocks and as 
Fiscal Agent in widely varying capacities. 


Invested (apital Over $700,000.00 


THE CENTRAL TRUST COMPANY 


Affiliated with The Central National ‘Bank 


J. E. MERRIAM TOPEKA PERRY PITCHER 
President Trust Officer 














The Latchstring Is Always Out! 


You'll find a real welcome and genuine | —— ame awaits you 
at the Jayhawk; Topeka’s newest and finest hotel. 


* 300 Modern attractive * Convenient, Easy to find 
rooms Location 

* Air Conditioned Coffee * Reasonable, moderate rates 
Shop and Dining Room 


* Gonsten Banquet and Ball 
* Garage and Theatre in Facilities — Roof 
connection Cooden 


an JAYHAWK Hore. JAY HAWK topexa 




















Don’t Fill It Up, Lady: 








HERE i$ HOW YOU CAN HELP 


1 Cook whole meals ia oven. 
Cook “one-dish” meals on top 
burners. 


2 Don’t use running hot water 
for washing dishes or hands. 
Repair leaky faucets. Heat ne 


more water than necessary. 


3 Never leave refrigerator door 
open. Cool cooked foods before 


placing ia refrigerator. 


4 Now is the time to have your 
heating system inspected. 
Don’t wait for cold weather. 


§ Winterize your home now by 
insulating and weather-strip- 
ping. It not only keeps your 
home warmer in winter but 
cooler in summer. 





USE LESS GAS FOR HEATING 
WATER AND CONSERVE FUEL 
FOR THE WAR EFFORT 


To help save gas, critically needed 
by war industries, your government 
and this company ask you to use less 
gas in your home this coming winter. 

That means heating less water, and 
using less gas for cooking, refrigera- 
tion, and house heating. 

You see, the same gas used at home 
is also used in our war plants to pro- 
duce the tools of victory. The more 
gas you save at home this winter, will 
mean that much more will be avail- 
able to meet the demands ef war pro- 
duction. 
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